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5

GENERAL

The provisions of AS 23.20.379(a)(1) apply only in relation to the worker's last work. It
IS necessary to determine:

Did the worker voluntarily leave work?
Was the work suitable? And

Did the worker have good cause for leaving?

Note that an A&A issue may be present whenever a claimant voluntarily leaves
employment, whether or not the claimant had good cause for leaving.

A.

Last Work

A worker's last work under AS 23.20.379(a)(1) is the worker's most recent work
in which there was an employer-employee relationship before the filing of the
claim for benefits.

The duration of the last work is irrelevant. Even if the job was less than a day, it
is the last work if there was no other work between the work and the filing of the
claim. However, sham employment, taken solely to avoid a disqualification is not
considered last work

Nature of Separation

A claimant may separate from an employer because the claimant quit, was
discharged for misconduct, or was laid off.

. If the claimant separated from the employer because the employer
discharged the claimant, see the MC section of the BPM.

o If the claimant was laid off for lack of work, there is no issue under this
statute.
o If there is a question as to whether the claimant quit or was discharged,

see VL 135 Discharge or Voluntary Leaving.

o If there is a question as to whether the claimant quit or refused an offer of
additional work, see VL 315 Voluntary Leaving vs Refusal of New Work.

1. Voluntary leaving

Voluntary leaving under AS 23.20.379(a)(1) occurs whenever:

. The worker chooses to cease performing services for the employer;
or

BENEFIT POLICY MANUAL Voluntary Leave April 2004
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GENERAL VL 5-2

. The worker severs an ongoing employer-employee relationship,
regardless of whether the worker is performing services at that
time.

2. Change from full-time to part-time work

A worker may request and be given a change from full-time hours to part-
time hours. If the worker does not file for benefits until after beginning the
part-time work, this is not a voluntary quit, because no separation has
occurred. However, there is an availability issue because of the
worker's inability or unwillingness to work full-time. On the other
hand, there is usually no issue if the employer instigated the change from
full-time to part-time hours.

If there is a question as to whether the claimant quit or was laid off, see VL
135.45 Layoff Imminent.

C. Suitable Work

There is no disqualification if a worker leaves unsuitable work. A worker needs
good cause only to quit suitable work.

Suitable work is defined as work in the worker's usual occupation or an
occupation for which the worker is reasonably fitted by training, experience, and
physical condition.

If the worker has accepted the conditions of employment, by remaining on the job

a significant period of time, and not attempting to change the objectionable

circumstance, the work is suitable. However, in cases where the work is
detrimental to the claimant 6 s heal t h, even though the <cl a
performing a particular job, the work may be deemed unsuitable.

If there is a question as to whether the work was suitable, see VL 425 Suitability
of Work.

D. Date of Separation

The date of separation is the date:

. on which the claimant last performed services for the employer, or
. on which the employer/employee relationship is severed.

If the employer/employee relationship is ongoing, as in the case of a definite
layoff, there may be two dates of separation -- one when the employee stops
performing services and a second one when the employee/employer relationship
is ended.
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If there is a question as to what should be the date of separation, see VL 440
Separation Date.

E. Good Cause

1.

Definition

If the work is determined to be suitable, then good cause for leaving must
be established to prevent a disqualification.

There is no disqualification if a worker leaves suitable work with good
cause. To be good cause:

. The underlying reason for leaving work must be compelling; and,
. The worker must exhaust all reasonable alternatives before leaving
the work.

To determine the cause of the worker's leaving, see VL 385 Relation of
Alleged Cause to Leaving.

If the worker left for compelling reasons, see VL 160 Effort to Retain
Employment.

If there is a question as to whether the worker left for good cause, see VL
210 Good Cause.

Burden of proof

The Commissioner stated, "Once having voluntarily quit, it is the burden of
the claimant to establish good cause." (8822584, February 28, 1989)
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40

ATTENDANCE AT SCHOOL OR TRAINING COURSE

General

In most cases voluntarily leaving suitable work to enter or to return to school is
not for good cause.

Even if the employer has agreed that the worker will leave when school begins,
the worker does not have good cause for leaving, unless the leaving coincides
with the end of the employer's need for a worker's services.

Exceptions

1.

Legal requirement to attend school

If a worker is required by law to attend school that conflicts with hours of
work, that work is not suitable. The worker has good cause to leave work.

Alaska law (AS 14.30.010) requires a person between seven and sixteen
years old to attend school.

Approved vocational training course

Regulation: 8 AAC 85.095(c)(5)

8AACS85.095(c)

To determine the existence of good cause under AS 23.20.379(a)(1) for
voluntarily leaving work determined to be suitable under AS 23.20.385, the
department will consider only the following factors:

(5) leaving unskilled work to attend a vocational training or
retraining course approved by the director under AS 23.20.382,
only if the claimant enters the course immediately upon separating
from work;

A worker has good cause to voluntarily leave suitable work to attend
vocational training if:

A The work is unskilled;

A The worker is attending approved vocational or retraining program;
and

A The training begins immediately upon separation.

a. Unskilled work

To be allowed under the regulation, the worker must voluntarily
leave unskilled work. If the worker voluntarily leaves skilled work,
then the worker leaves suitable work without good cause.
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See AA 40.2 Approved Vocational Training Program, for a
discussion of unskilled work in this context (including union
apprentice workers).

b. Approved training program

The worker must enter an approved vocational training or retraining
program. A worker who leaves work to enter a training program not
approved by the Director has voluntarily left suitable work without
good cause. For a discussion regarding an approved training
program, see AA 40.2 Approved Vocational Training Program.

C. Immediately upon separating from work

To be allowed under the regulation, the worker must enter the
training program immediately upon separating from work. The time
frame is undefined in regulation but must be reasonable in view of
all facts. If the time lapse is more than a few days, extenuating
circumstances need to be established to show good cause. When
the worker must relocate to attend school, more time will be
required than the worker who is attending school locally.

Example: A claimant (, 97 2248, October 29, 1997) left work
on August 16 to attend an approved training program. She
failed the entrance test for that program and entered another
school in September. The Tribunal held that she had good
cause to quit work at the time she did. Even though she did
not attend school immediately, the reason she did not begin
school was beyond her control.

Claimants traveling to attend Director approved training, do not
need to meet availability requirements while traveling. See
AA150.1.K Travel in Connection with Approved Vocational

Training.
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90

VIOLATION OF CONSCIENCE OR LAW

General

In the absence of a violation of law, health or safety regulation, contract, or
collective bargaining agreement, a worker's disapproval of the employer's
method of conducting business is not a compelling reason for leaving work.
Violations of law, health and safety codes, make the work unsuitable giving the
claimant good cause to quit. See VL 425 Suitability of Work.

Violation of Law, Contract, or Collective Bargaining Agreement

1.

Violation of law

lllegal working conditions are inherently unsuitable. Working conditions
that violate health or safety regulations require the workers to engage in
illegal activities, or be a party to illegal activities, are not suitable.

A worker need not request adjustment of illegal activities prior to quitting.

Example: A claimant quit his job as a nonunion apprentice
electrician trainee because he was not given the wage he was
promised. After he quit, he learned that the employer had been
working him illegally by not having a journey level electrician
directly supervising his work. The employer corroborated that a
certified electrician was not always on the same job site as the
employee as required by 8 AAC 90.165. In allowing benefits, the
Tribunal held that the claimant need not complain about illegal
working conditions before quitting. lllegal working conditions are
inherently unsuitable. (99 1072, June 9, 1999)

Example: An administrative assistant for the Chief of Police quit her
job because she was being asked to run criminal histories on the
police network for reasons that were against regulations. She also
allowed new employees to use her password until they received
their own, although she knew this to be illegal. The conflict
between what she was asked to do and what she knew was correct
legally caused her stress. She began a grievance but did not follow
through on it. Because it was not established that the work was
illegal and because she had not followed through on her grievance,
the Tribunal held that she did not have good cause to quit. (99
0159, February 24, 1999)

Violation of contract or collective bargaining agreement

The terms of a collective bargaining agreement, when accepted by both
union and employer, become part of the contract of hire. Both sides are
expected to fulfill the terms of the collective bargaining agreement. Just
as the worker generally has compelling reasons for leaving when there is
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a substantial and unreasonable breach of the contract of hire, so there are
compelling reasons for leaving when there is a breach of a collective
bargaining agreement.

Most collective bargaining agreements have an orderly process for the
adjustment of grievances, including alleged violations of the collective
bargaining agreement. The worker who leaves work without use of the
grievance procedure has forfeited good cause.

C. Personal, Philosophical and Religious Objections

In the absence of a violation, mere disapproval of the employer's method of
conducting business is not a compelling reason for leaving work.

Example: An accountant quit work because she was required to
produce professionally substandard work for which she might be
blamed in an internal review audit. She brought her concerns to
the employer, who took some corrective action, but not enough to
satisfy her. In denying benefits, the Commissioner held, "[It is clear
that the employer's practice was not 'highly questionable," illegal, or
unethical. [The claimant] simply had misgivings about the ethical
propriety of the work and was not satisfied with the corrective action
taken by her employer. As such, [the claimant] acted as a uniquely
motivated individual rather than as any average, reasonable person
might. Accordingly, [the claimant] left [without 'good cause.'] (81H-
184, April 9, 1982)

A claimant who has well-defined reasons to believe that the employment

practices violate ethical standards of the claimant's profession leaves with

good cause if the unethical practices render the work unsuitable.

Examples include business practices tha
professional license, credentials, or subject them to possible criminal

action or civil litigation.

Example: A claimant, who was a lawyer, was required by the
employer to write to ADEC stating that the company was complying
with environmental regulations. The claimant in fact did not know
this to be the case. She quit because she believed that writing this
violated the ethical standards of the legal profession. The Tribunal
held that she quit with good cause.
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General

135

135.05

DISCHARGE OR VOLUNTARY LEAVING

General

Law: AS 23.20.379(a)

A.

Importance of Distinguishing between Voluntary Leaving and Discharge for
Misconduct

Although the voluntary leaving and the discharge for misconduct provisions of the
law carry the same penalty, it is important to distinguish between these
separation issues. Failure to select the proper issue may cause an incorrect
determination.

Example: A worker who leaves a job voluntarily, because the worker
cannot do the job to the employer's satisfaction, would probably be
disqualified. In the same circumstances, if the employer required the
worker to quit, the result would probably be a finding that the discharge
was not misconduct in connection with the work.

The burden of proof varies with each issue.

Even if the employer and the worker both give the same answer as to the type of
separation, the adjudication may be done as another type of separation.

Example: A claimant chose to sign a letter of resignation rather than be
discharged. He had no choice of remaining in that job, so the Tribunal
held the separation to be a discharge. (97 2254, October 31, 1997)

Involuntary Separation

1.

Legal requirement

If a federal, state, or local law forces a worker to resign because the
worker is unable to meet the requirement through no fault of the worker,
then neither the worker nor the employer has the option to continue the
employment relationship. Such a separation is a discharge for reasons
other than misconduct in connection with the work.

Compulsory retirement

A worker may be forced to retire because of age under a compulsory
retirement provision of a pension, retirement or collective bargaining
contract, or under an employer's policy. This is not a voluntary leaving
because the worker has no freedom of choice concerning the separation.

BENEFIT POLICY MANUAL Voluntary Leave March 2009


http://touchngo.com/lglcntr/akstats/Statutes/Title23/Chapter20/Section379.htm

DISCHARGE OR VOLUNTARY LEAVING VL 135.05-2

General

3.

Health or injury

A worker who is forced to leave employment due to reasons of health has
quit; but if the employer discharges the worker for reasons connected with
the worker's health and the worker has no option of continuing
employment, the separation is a discharge for reasons other than
misconduct.

Example: A claimant (97 0955, May 21, 1997) injured his back and
was placed on medical leave. Although his physician released him
for light duty, the employer would not allow his return to work while
he still had lifting restrictions due to his injury. The employer
terminated him at the end of December when he still was unable to
return to work. The Tribunal held that he was discharged by the
employer for reasons other than misconduct.

C. Working on Call

1.

General

If a claimant is working on call, each separate call/work is a separate
assignment. There is a separation issue only if the claimant leaves the
work before the completion of the assignment. If, at the end of an
assignment, the claimant was laid off, with no definite return-to-work date,
there is no separation or suitable work issue between assignments, even if
the claimant does not call in for another assignment. However, there may
be an availability issue.

Example: A claimant (98 0244, March 6, 1998) was working on call
for her employer. The employer informed her that there was no
more work. Although she contacted the employer after that, there
was still no work. The Tribunal held that she had been laid off.

Worker requests on call status

A worker who is working regularly and requests to be placed on call has
changed the conditions of employment. The on-call position is new work.
Examine the worker's reasons for requesting the change to determine
whether they were compelling.

Example: A claimant (98 0218, May 20, 1998) asked her employer
to change her from fulltime to on-call work. The Commissioner
upheld the Tribunal in holding that the change was a change to new
work. Since she voluntarily made the change with no reason other
than that she preferred on-call work, the Commissioner held that
she quit work without good cause.
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General

Compare this situation with VL 5.B.2 Change from Full-Time to Part-Time

Work in which the worker was employed at the time of filing, and therefore
there was no separation. The worker who requests on-call work and files

during a period of no work has separated from the employer.

D. The "Moving Party"

1.

Regulation: 8 AAC 85.010(20)

Choice to continue relationship

Whether a worker's separation is a discharge or a voluntary leaving
depends on whether the employer or the worker was the moving party in
causing the separation. The moving party is not necessarily the party who
initiated the chain of events leading to the separation. The moving party
is the party who, having a choice to continue the relationship, acts to
end it. (87H-UI-265, September 29, 1987)

A party who has no choice in continuing the relationship cannot be the
moving party.

Example: A claimant stated that she intended to resign from her job,
but without setting a date. The employer accepted the claimant's
statement as an immediate offer to resign and did not allow her to
rescind the resignation. The employer was the moving party and
the separation was a discharge. (96 3050, January 13, 1997)

The party who has the last opportunity to continue the relationship is the
moving party.

Example: A claimant left a message on the manager's answering
machine that she wanted to close the restaurant for the evening
because they were out of prepared food and did not have enough
help. When the manager called her back, she used inappropriate
language to him, and he told her that she should not speak to him
that way and that she was fired. She said, "I'm out of here." When
he came to the restaurant, she handed him her time card without
speaking to him further. In holding that she had been fired, the
Tribunal stated, "In any case [the employer] did not confirm with
[the claimant] if she was quitting. His act later of accepting her time
card without even an explanation convinces me that [the claimant]
was discharged from her employment. [The employer] had the last
opportunity to continue the relationship . . . " (97 1821, September
11, 1997)
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3. Factors to consider

Factors to consider in identifying the point at which one party forfeited or
lost the right to continue the employer/employee relationship are:

. Who initiated the discussion;

Example: A claimant was having health problems due to her
pregnancy and was frequently absent. The employer advised her
to take a leave of absence, which she did. The Tribunal held that
the employer initiated the action, and that therefore the separation
was a discharge but not for misconduct. (98 1379, August 21, 1998)

. The reason for initiating the discussion; and

. Whether one person could have continued the employment
relationship without a negative effect. (9225516, June 18, 1992)

4. One party unwilling

If it is clear that only one party was unwilling to continue the employment
relationship, then that party is the moving party.

Example: A claimant had written a letter of resignation prior to a
discussion with his employer expressing his dissatisfaction with his
conditions of employment. In the course of the discussion, which
also included considering other positions for the claimant, the
employer stated that the claimant was fired. Since the employer
would not have considered other positions if he had intended to fire
the claimant, the Commissioner held that the claimant was the
moving party and the separation was a quit. (96 2913, April 8,
1997)

If work was available to the worker, no matter how unsatisfactory, but the
worker chose not to work, the worker is the moving party and the
separation is a voluntary leaving. The separation is a discharge only if the
worker has no choice in continuing the employment relationship. If the
employer would have allowed the worker to continue working under the
original contract of hire, the separation is not a discharge but a quit.

5. Both parties unwilling

If both parties are unwilling to continue the employer/employee
relationship, the one who moves first to sever the relationship is the
moving party. Where a worker's separation results from a discussion
between the worker and the employer, the moving party is the party who
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General

during the discussion, through words or actions, severed the
employer/employee relationship.

Example: A claimant was working in a situation that safety
procedures required to have a second person assisting. When the
foreman sent the assistant away without a replacement, the
claimant said he would rather quit than work under those
conditions. The foreman told him to pack his bags. The claimant
tried to find his immediate supervisor and also to find a safety
supervisor, but neither was available. He then told the foreman that
he had not intended to quit, but only to make a point. The foreman
said it was too late; that his papers were already prepared. The
Tribunal held that the claimant had been discharged, as his actions
showed that he had not intended to quit; he had said he would
"rather quit," not that he would quit; and the foreman had taken the
first action to sever the relationship. (97 1142, June 4, 1997)

E. Determining the Moving Party

1. Time of resignation dependent upon some other circumstance

An employer may ask a worker who has resigned to remain at work for a
short time after the effective date of the worker's resignation, usually to
train the worker's replacement or to complete some urgently needed work;
or the worker may resign, setting the time contingent upon a circumstance
in the control of the employer. In either case, the delay does not change
the fact that the worker has resigned.

2. Refusal to accept changed working conditions

See VL 315 Voluntary Leaving vs Refusal of New Work for cases involving
a change in working conditions.

3. Refusal to accept a directive of the employer

An ultimatum or directive from the employer is not in itself a discharge,
unless the employer's ultimatum is in effect "leave or be discharged.” In
this case the employer has discharged the worker because the worker has
no choice in the matter. The nature of a separation resulting from other
ultimatums depends on the worker's response. A worker's refusal to follow
a directive of the employer is a discharge if the employer has the power to
rescind the directive. If the employer does not have the power to rescind
the directive, the refusal is a voluntary quit.

Example: An employer may discharge a worker at a union's
request. If the separation is the result of the worker's failure to
join the union or to continue membership, and the employer
has a closed shop agreement or maintenance of membership
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agreement with the union, the separation is a voluntary
leaving. The worker's unemployment is the result of the worker's
act or failure to act; the worker was aware that the action or
omission would result in the worker's unemployment; and the
employer had no choice other than to discharge the worker.

However, a worker's dismissal because of union pressure, without a
contract provision requiring dismissal, is not a voluntary leaving. Because
the contract did not require the employer to discharge the worker, the
employer had the option of retaining the worker.

If the worker refuses an order but takes no action to leave, the resulting
separation is a discharge.

Example: A claimant was ordered to take a drug test to show if the
claimant had used drugs while off the job. The claimant notified the
employer that he would not do so. A company representative gave
him the option of "quitting or taking a leave of absence" which he
refused. The Tribunal held that the claimant had been discharged.
Although the claimant was no doubt aware that his refusal to take
the exam would result in his separation, he took no action to
separate, and the employer was not required to discharge the
claimant. Therefore, the employer was the moving party in the
separation. (82U1-3176)

On the other hand, if the worker leaves rather than comply with the
employer's request, the separation is termed a voluntary leaving.

Example: A claimant complained of discriminatory behavior by her
employer, in that the employer allowed others to make jokes but not
her. The employer said, "If you don't like it, there's the door," and
returned to her office. The claimant's leaving was held by the
Tribunal to be a voluntary quit. (97 0907, May 20, 1997)

4, Change of ownership of business

A change in ownership of a business does not necessarily end a worker's
contract of employment. If the worker voluntarily leaves work without any
indication that the new owner will terminate the worker's contract, the
separation is a voluntary leaving.

5. Suspension from work

A worker's indefinite suspension from work is a discharge.

Example: A claimant was indefinitely suspended from her job while
a theft of the employer's property was being investigated. While on
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suspension, she quit. The Tribunal held that she was discharged
from work, as the suspension was indefinite. (97 1261, June 18,
1997)

However, if a worker fails to return to work following a definite suspension,
then the worker has voluntarily left work on the worker's return-to-work
date.

6. Incarceration

When absence from work is due to incarceration, the moving party must
be examined (88H-UI-140, March 6, 1989). The moving party is not
necessarily the party who initiates the chain of events leading to the
separation, it is the party who having a choice to continue the relationship,
acts to end it.

If the worker takes steps to remain employed, the separation cannot be
considered a quit because the worker is attempting to continue the
working relationship.

Steps a worker can take that indicate a desire to remain employed:

Notify or attempt to notify the employer of the absence;

¢ Request leave for the absence;
Attempt to return to work after incarceration, if the incarceration
was of short term.

However if the worker fails to make any effort to remain employed, a
finding of job abandonment, a voluntary quit, may be appropriate.

Despite actions by the claimant to preserve their employment, the
employer may terminate anyway. In these cases the employer is the
moving party who has ended the relationship and the separation is a
discharge.

Example: A worker was absent from work because he was

incarcerated. He attempted to retain his employment by requesting

a leave of absence. The employer refused to grant the leave and

because the employee could not return to work at the appointed

time, he was terminated. The Commi ssi iistheg st ated
holding of this department, therefore, that [the worker] was

di scharged from hi-Gl-1490maichoeyl®dOnt . 0 ( 8 8

Absence due to incarceration is not good cause to leave employment. In
a discharge even though the absence is due to events that occurred off
the job, the discharge is considered misconduct in connection with work.
Absence in itself has an adverse affect on the employer because the
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employee is unable to perform job duties. Absence due to incarceration
disregards the standards of behavior which an employer has a right to
expect (88H-UI-140, March 6, 1989).

In the case cited above, the Commissioner concluded:

f1]t is the holding and policy of this department that, when a person
has been incarcerated and his employment is terminated for
absenteeism as a result of incarceration, the termination is to be
considered a discharge from employment . . . [In accordance with
this policy, it is the decision of this department that [the claimant]
was discharged for misconduct in connection with his work." (88H-
Ul-140, March 6, 1989)
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135.1

A.

ABSENCE FROM WORK

Leave of Absence

Any time a worker leaves employment, whether temporarily or permanently, there
is a separation issue. If a leave of absence is at the employer's request, the
issue is a layoff or a discharge, depending upon the circumstances. If the leave
of absence is at the worker's request, there is a voluntary leaving issue.

To preserve the employment relationship, a leave of absence must include the
employer's promise that the employee will be returned to the job when the period
of absence ends. A leave of absence that merely promises rehire if there is a
job opening at the end of the absence does not preserve the employment
relationship. In this situation the separation occurs on the date the worker ceases
working, not at the end of the so-called leave.

If a worker files a claim at the beginning of a leave of absence, with no
intervening work, adjudicate the separation according to the facts at that time.

o If the worker then fails to return at the end of the leave, or resigns during
the leave or at its end, adjudicate this separation as a voluntary leaving.
. If the employer has no work for the claimant at the end of the leave,

adjudicate that separation as a layoff.

If a worker does not file a claim until the end of the leave of absence, adjudicate
only the situation at that time.

Example: A claimant (97 0812, April 24, 1997) was given a leave of
absence to attend his daughter's wedding. At the close of the leave of
absence, he was laid off for lack of work. He filed for benefits at that time.
The Tribunal held that layoff was the only action to be considered.

Intent to Leave

Absence from work, resulting in the worker's discharge, is considered voluntary
leaving if the worker's actions indicate no intention of returning to work or if that is
the only reasonable interpretation that can be placed on the actions. The
voluntary leaving is effective the first day of the absence, regardless of the
employer's later action to discharge the employee.

The worker's intent to leave is shown by:

1. Absence without notification for more than a few days.

Example 98 0750 deleted.
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A short absence with a later attempt to resume employment does not
show intent to leave employment. If the employer refuses to allow the
worker to continue in employment, the worker is considered discharged.

2. Taking leave for which the employer has denied permission

Taking leave of absence for which the employer has denied permission is
a voluntary leaving. Whether the worker has left work for good cause
depends on if the reason is compelling.

3. Moving away from the locality of the employment

A worker who leaves work and relocates to an area from which it is
impossible to commute to the previous employment shows that the worker
intended to leave the employment.

4, Argument with employer

If the worker's absence follows an argument with the employer, the
circumstances must be explored to determine whether the worker
intended to leave permanently or merely until the situation was rectified.

Example: In Tyrell v. Department of Labor, Sup. Ct., 1KE-92-1364
Cl, November 4, 1993, Mr. Tyrell left his job following a
disagreement with his employer as to whether he was entitled to
overtime pay for the work he had done. Mr. Tyrell cleared his
belongings from his desk and stated that he did not intend to return
to work "unless and until he was paid the overtime." Later the
employer, in attempting to resolve the situation with and through Mr.
Tyrell's union, offered to pay Mr. Tyrell both severance pay and the
disputed overtime if Mr. Tyrell resigned. Mr. Tyrell refused. The
employer then discharged Mr. Tyrell for abandonment of his
position. The Court held that Mr. Tyrell did not intend to quit, as his
demand for overtime was reasonable, and he stated that he would
not return until it was paid. The fact that he was offered the
opportunity to quit also showed that he had not already done so.

On the other hand, if the worker leaves following an argument without
explanation, the employer may consider such leaving to be a quit,
especially if the worker leaves in the middle of a shift. Any attempt to
resume work may be viewed as a new offer of services that the employer
has the option to refuse.

Example: In 80B-1572, a cashier became upset when reprimanded
by her employer and left the store before the end of her shift. She
did not return the following day and did not contact her employer
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until the third day after the incident, when she was told that the
employer had considered her leaving work to be a resignation.
Although the claimant contended that she did not necessarily intend
to resign but only wanted to "get the situation rectified," the Tribunal
held that her walking off the job without notification was, under the
circumstances, a voluntary leaving.

Example: This case may be contrasted with that of a worker (97
0665, April 9, 1997), who left the job in the middle of the shift after a
discussion with the employer over his hours and wages, but
returned the next day, expecting to work. The employer was held to
be the moving party in the discharge.
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135.2

A.

COMMUNICATION OR MISCOMMUNICATION OF DISCHARGE

Constructive Discharge

A constructive discharge is a discharge by an employer that is not formally
communicated to the worker. For example, the employer may remove the
worker's time card, ask the worker to turn in keys, tools, or uniforms, or stop
scheduling the worker for assignments.

Example: Aworker (97 1897, November 18, 1997) while on leave to care
for personal problems, asked her employer for additional leave to visit her
grandfather who was terminally ill. The employer asked her to turn in her
work aprons. The claimant assumed she was discharged and did not
return to work. Although the employer did not intend to discharge her, the
Tribunal held that the perception of discharge had not been overcome,
and the separation was held to be a discharge.

Quitting that is provoked by employer harassment or intimidation is not
considered a discharge simply because the worker in some sense was
"compelled" to leave.

Interpretation of a Remark or Action

A separation is a quit if the worker intended to separate and had the choice of
remaining in employment at the time the action was taken. If the action of the
worker shows an intention of leaving work, such actions lend weight in deciding
that the worker quit.

On the other hand, the employer's actions and remarks may show that the
employer intended to dispense with the worker's services. The separation is a
discharge if the employer:

. showed the intention of terminating the employment relationship, and

o had the choice of keeping the worker in employment at the time the action
was taken.

1. Remarks of employer overheard

An employer's remarks which are not addressed to the worker and which
are merely overheard do not show that the worker has been discharged.

Example: A claimant overheard a conversation between the
employer and another person to the effect that they did not want to
keep a chambermaid who could not read or write. Assuming that
she would be terminated, and without discussing the matter with
her employer, she completed her assigned duties, left, and did not
return. The employer testified that the claimant could have
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continued if she had chosen to do so. The Tribunal held that the
claimant had voluntarily left her work. A conversation that she
chose to interpret as a notice of dismissal did not establish that the
employer was the moving party in the separation. (581)

2. Unauthorized communication of discharge

Similarly, a claimant who receives a communication from someone not in a
position of authority that the worker will be discharged, voluntarily leaves if
the worker leaves before being notified officially.

Example: A claimant's refusal to meet with her employer to settle a
dispute with another employee, because she had heard a rumor
from a member of her family that she had already been fired, was
accepted by the employer as a resignation. The claimant had a
disagreement with the stock manager who was the son of the
employer. She complained to the employer and was asked to
report to him after her shift ended that day. The claimant did not
attend the meeting because she did not feel the problem was of her
causing. Two days later, she heard a rumor that she had been
fired. She called the employer to ask if the rumor was true. The
employer asked her why she had not come to the original meeting
and set another meeting for the following day. The claimant asked
how she could attend the meeting since she was scheduled to work
at that time and the employer said that she need not work that shift.
At that point the claimant assumed she was going to be fired,
although the employer did not state in the conversation that she
was discharged and further testified that he did not intend to
discharge her at that point. However, he made it clear to her that if
she did not report for the meeting he would consider her to have
resigned. The claimant's failure to attend the meetings was
considered a quit. When she refused to meet with her employer
she still retained the option to continue her employment if she so
desired. Her assumption that she had been discharged, based
upon rumor and her conversation with the employer, was
unfounded. (80H-13)

On the other hand, if the worker is told by a person in a position of
authority that the worker is or will be discharged, the separation is
considered a discharge, even if the employer did not mean it to be so.

Example: A claimant was part of a group of workers demanding a
higher wage. The employer wanted all employees to see him at the
close of the business day. The claimant's foreman told him that he
was fired at the close of the day, and the claimant completed the
day's work and left. The Tribunal held that the claimant had been
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discharged because he reasonably relied upon the foreman's
statement. (76B-808)

3. Misinterpretation

If a claimant waits for an employer to act, while the employer is similarly
waiting for the claimant to do so, the resulting separation was not a
voluntary quit by the claimant.

Example: A claimant was injured in a snow machine accident. She
asked her husband to call the employer and tell them that she was
unable to come to work, but the husband failed to do this. When
she spoke with the grocery manager later, he told her that he was
concerned about her health, but did not want to press her by asking
when she was ready to return to work. The claimant waited,
expecting him to tell her when to return, but he did not do this. The
next day he filled her position, thinking she was not yet ready to
return to work. In allowing benefits, the Tribunal held, "The
discharge resulted from a misunderstanding. The
misunderstanding arose from the good faith reserve and politeness
of the parties rather than from negligence or a willful or wanton
disregard of the employer's interest by [the claimant.]" (99 0863,
May 6, 1999)

If a worker's request for leave or a transfer is misunderstood by the
employer, and the employer instead terminates the worker, the worker did
not voluntarily quit the job.

Example: At the request of his wife a claimant asked that his
employer transfer him back home to San Francisco. He did not
realize that he was actually being terminated from employment until
he found the termination papers. The Tribunal held that the
claimant did not voluntarily leave his employment. His request for a
transfer was misinterpreted as a resignation, and his subsequent
unemployment was due to causes not within his control. (76A-913)

4. Assumption of discharge not dispelled

If the worker assumes the worker has been discharged and communicates
that assumption to the employer, and the employer makes no effort to
correct the worker's assumption, the resulting separation is a discharge.

Example: A claimant took the afternoon off without permission from
his employer. The employer called the claimant at home and
expressed his dissatisfaction. The claimant asked whether he
should go back into work that day, and the employer said it was not
necessary. The claimant interpreted the employer's reply to mean
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he had been fired and told the employer that he would be in the
next day to turn in his keys. The employer did nothing to dispel the
claimant's assumption that he had been discharged. The
separation was held to be a discharge. (75A-255)

On the other hand, if the worker does not attempt to clarify the matter,
when it is reasonable for the worker to do this, the separation is a
voluntary quit.

Example: An employer agreed to give a claimant three days off, and
told the claimant to call when she was able to return to work. Later,
the claimant called, and asked if she could come and pick up her
check. When she went in, the employer was on the phone and told
the claimant to take her check and leave. The claimant did so,
assuming she was fired. Because the claimant did this, without
verifying her status with the employer, the Tribunal held that she
quit without good cause. (99 2087, September 13, 1999)

C. Leaving when Work Has Been Completed

An employer may tell a worker that there will no longer be a need for the worker's
services when the worker has completed a certain phase of the work, without
specifically setting the worker's discharge date. If the worker leaves when the
work is completed, the worker's separation is a discharge (82H-UI-192, October
29, 1982.)
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135.3 DISCHARGE BEFORE EFFECTIVE DATE OF RESIGNATION

For a discussion of situations where a worker leaves before the effective date of a
discharge, see VL 135.5 Leaving Before Discharge.

A. General

The nature of a worker's separation depends upon whether the employer or the
worker made the final move to end the employment relationship. A worker may
give notice to quit and then be discharged by the employer. With the exceptions
given below, if a worker is discharged before the date on a resignation notice,
the separation is a discharge. The general principle is that if a new and
immediate cause intervenes while there is still a substantial period of notice, the
new intervening action is the reason for the worker's separation (93255491,
February 22, 1994; 09-2360, February 19, 2010 )

B. Exceptions

1. Maintenance of employer/employee relationship

a. If an employer pays a worker wages, and otherwise maintains the
worker's benefits through the effective date of the worker's
resignation, the separation remains a voluntary leaving, regardless
of an early discharge by the employer (9129502, March 6, 1991.)

Example: A worker (97 1078, August 7, 1997) resigned from
her job and was discharged without pay two days before her
resignation date because the employer had found a
replacement. On appeal to the Commissioner, the employer
offered to pay her through her separation date in order to
have the case considered as a resignation. In upholding the
Tribunal's finding that she had been discharged, the
Commissioner stated, i Wéold that such manipulation of
events, after the fact, is improper and will have no bearing
on the outcome of this decision.”

b. A quit or discharge that causes the claimant to miss fewer than two
full shifts of the remaining notice period in a calendar week does
not change the nature of the work separation because it does not
have a significant effect on eligibility for the week (96 2183,
December 16, 1996.)

Example: A worker tells the employer that the worker will quit
Saturday. Rather than pay overtime for work Saturday, the
employer tells the worker to leave at the end of the shift
Friday. The worker's separation remains a voluntary leaving.
The employer's action in adjusting the worker's separation
date does not make the employer the moving party.
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2. Termination after threat to resign

When a worker repeatedly threatens to resign for some reason, the worker
is the moving party and the resulting separation is a voluntarily leaving.

Example: A worker expressed dissatisfaction with the work. On
several occasions, the worker told the employer of plans to seek
other employment and intent to resign, but did not set a definite
date of resignation. Finally, the worker's threatened resignation
appeared so imminent to the employer that the employer told the
worker that it was unfair to the company for the worker to stay on
and asked the worker to set a resignation date. The worker then
resigned. In this case, although the employer had requested the
worker to set a resignation date, the worker voluntarily left the work.
The employer obviously could not operate the business without
knowing from day to day whether the worker would appear for
work.

A claimant who intends to quit and communicates this intention need not
officially show the letter of resignation to the employer.

Example: In 75B-595, a worker decided to resign because she did
not agree with management policy. She typed her resignation to be
effective at the close of business the same day and gave the letter
to another employee to read. The owner took the letter from him
and told the claimant that she could leave, accepting this action to
mean that she was resigning. The claimant contended that she
was discharged because she was not given a chance to turn in her
letter of resignation. The Tribunal held that the claimant had
voluntarily left her employment. Her actions established that she
intended to quit at the end of that same day. The employer's
actions were acceptance of her resignation, not a discharge.
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135.45 LAYOFF IMMINENT

A. General

A worker may be told that a layoff is imminent and decide to leave employment
before the effective date of the discharge. Even though the duration of the
employment is limited, ordinarily there is not good cause unless the worker has a
definite and immediate offer of work elsewhere. However, the worker may quit
before the layoff if the circumstances create compelling reasons.

1. Request for volunteers

If the employer asks for volunteers for the pending layoff, the worker who
volunteers is still laid off as long as the employer can accept or reject the
worker's offer and set the date of the layoff. If the worker volunteers for an
earlier date, the worker is the moving party and the separation is a
voluntary quit, unless the date of the separation is within the same
calendar week and within two days of the actual layoff.

Example: An employer announced that there would be a layoff and
asked for workers to volunteer to be laid off. The claimant
volunteered, and the employer set the separation date. The
employer was the moving party. The Commissioner held that the
separation was a discharge but not for misconduct, as the employer
determined the date of the layoff and had the choice of accepting or
rejecting the worker's request for the layoff. (88H-UI-204, April 5,
1989)

2. Request for layoff before announcement date

A worker who asks to be laid off before the date of the announcement of
the layoff, or before the announced date of the layoff has quit the work.

Example: A worker requests a layoff before the employer
announces that there is to be a layoff. The worker is the moving
party, and the separation is a voluntary leaving (9225014, July 30,
1992))

Example: An employer announces a layoff for a definite date. A
worker asks to be laid off earlier than that date. The worker is the
moving party, and the separation is a voluntary leaving, unless the
date of the proposed layoff is less than two days earlier in the same
calendar week of the date the employee requested.

However, the discussion of a layoff date and a mutual agreement is not
itself a request for a layoff.
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Example: A worker (98 0019, January 22, 1998) discussed with his
employer when he would be laid off from his temporary job and
agreed on a mutually convenient time. The Tribunal held that he
had been laid off.

3. Refusal to bump another worker

In cases where an employer lays off workers for lack of work under a
seniority system, the worker may have the right to displace ("bump™)
another worker with less seniority. If the worker declines to exercise these
bumping rights at the time of the discharge, the discharge from work
remains a layoff for lack of work.

B. Resignation at Time of Layoff

If a claimant is placed on a layoff with a definite return to work date, but notifies
his employer prior to or on the last day of work that the claimant will not return to
work after the layoff period, then the work separation at the point of layoff
becomes a voluntary quit.

Example: A couple (05 1364 & 05 1365, October 4, 2005) was employed
as dorm parents for the Nenana Public Schools. Each year, the couple
signed an employment contract that began on or about August 15 and
ended on May 31, the following year. In February 2005, the couple gave
their resignation notice effective the last day of their contract, May 31,
2005. The claimants, under this scenario, acted to end the employment
relationship, thereby severing the relationship and ending the layoff status.

If a claimant, in layoff status for a definite period of time, resigns after the layoff

date, a voluntary quit occurs at that point. If a claimant is laid off for an indefinite
period of time,t he wor k separation remains a | ayoff
intentions.

C. Acceptance of Other Work

Sometimes a worker who is informed of an imminent layoff accepts another job
that then falls through. When a layoff is imminent, the worker is not penalized for
quitting to accept almost any available work, regardless of whether it is better
than the work the worker is leaving. It is clearly inequitable to require that a
worker who is about to be laid off anyway must nevertheless stay at the job
unless the worker can find better work.

Example: In 76A-305, the claimant left her employment in order to return
to California with her children. She expected the job to end soon, as it
was only temporary, and she wanted to "register and take a test" for a job
in California. The Tribunal held that the claimant did not have good cause
for quitting her job, even though the duration of her employment was no
doubt limited, because she had no definite offer of other work.
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Example: In A-4930, the claimant joined a fishing vessel in Seattle that
fished out of Kodiak. The claimant then moved his family to Kodiak and
established his home there. When the vessel finished the season in
Kodiak and was returning to Seattle, the claimant requested his share and
left the vessel. The claimant wished to make Kodiak his home, and he
would not have received any pay for taking the vessel to Seattle to be
formally terminated. The Tribunal held, in allowing good cause, that
remaining on the job under the circumstances served no purpose.
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1355

A.

LEAVING BEFORE DISCHARGE

Discharge Date Established

Leaving before the effective date of a discharge is usually, but not always,
without good cause.

Example: The claimant was due to be discharged on January 14. On
January 6, she quit to make arrangements to move to the Lower 48. The
Commissioner held that the separation was a voluntary quit, not with good
cause. (99 0341, May 28, 1999)

Resignation to Avoid Discharge

When an employer allows a worker to resign instead of discharging the worker or
tells the worker in effect, "Resign or | will discharge you," the employer is the
moving party in the worker's separation. In such cases, the worker has no
choice about remaining at work. The worker's resignation is meaningless,
because the employer is in fact discharging the worker and is simply calling the
discharge a resignation.

Leaving in Anticipation of a Discharge

Leaving in anticipation of a discharge is a voluntary leaving, not a
discharge. This is true no matter how well-founded the worker's belief was that
the employer would discharge the worker if the worker did not leave (9321473,
June 15, 1993.) The Commissioner stated, "We have . . . held . . . that quitting a
job in anticipation of a discharge is without good cause." (9324931, Feb 9, 1994)

Example: The claimant, a restaurant chef, voluntarily left work when he
learned that the establishment where he worked was sold. During the
middle part of December, the new owner introduced his new chef to the
claimant. The claimant assumed therefore that he would no longer be
employed and informed the current owner that he would resign on
December 26. There had been no date or time set by the owner for the
claimant's termination. Therefore the Tribunal held, and the
Commissioner affirmed, the claimant had voluntarily left work without
compelling reasons, and therefore without good cause. (80H-64, May 15,
1980)

A threat of discharge is sometimes used as a means of discipline. In such
instances, there is often a question of whether or not the ensuing separation is a
discharge or voluntary leaving. If the worker could have stayed at work by
conforming to the employer's demands, the separation is a voluntary leaving.
Whether the worker has compelling reasons for leaving because of the
threatened discharge depends upon whether the conditions under which the
worker could remain in employment are reasonable or unreasonable.
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DISCHARGE OR VOLUNTARY LEAVING VL 135.5-2
Leaving Before Discharge

A worker may commit some act of misconduct and then leave work before the
employer takes any action to discharge the worker. This separation is a
voluntary leaving without compelling reasons, not a discharge for misconduct in
connection with the work.

Example: A claimant quit her job because she believed that she faced a
discharge. The employer had no immediate plans to discharge her. The
Tribunal held that she failed to show she was compelled to leave when
she did, and so did not have good cause. (98 0215, February 26, 1998)
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DISCHARGE OR VOLUNTARY LEAVING VL 135.6-1
Resignation Withdrawn or Not Meant

135.6

A.

RESIGNATION WITHDRAWN OR NOT MEANT

No Resignation Date Set

A worker may announce an intention to resign, without setting a specific date.
The worker may later retract this intention to resign and express a willingness to
continue working. This may or may not be acceptable to the employer. If the
worker has merely expressed an intention to resign, and has not set a
resignation date, the employer's insistence that the worker resign is
considered a discharge (9121535, October 31, 1991.) For a discussion
regarding termination after repeated threats to resign, see VL 135.3 Discharge
Before Effective Date of Resignation Exceptions.

Example: A claimant (96 3050, January 13, 1997), after several on-the-job
problems, stated that she felt as if she had "been through the wringer" and
said that she was resigning. The employer took this to mean that she was
resigning immediately, and said she would not beg her to return. The
claimant, after talking with other employees, called the employer to offer
her continued services. The employer refused to allow her to continue
work. The Tribunal held that the employer was thus the moving party, and
the separation was a discharge.

Established Resignation Date

Resignation withdrawn

If a worker establishes a resignation date, but later withdraws the
resignation, the separation remains a voluntary quit. The worker's
resignation terminates the employment relationship on the effective date
of the resignation. The retraction of the resignation is a new offer of
services that the employer has the right to accept or reject.

Example: A claimant sent a memorandum to his employer stating
that he would not continue in his position past October 1. The
employer notified the claimant that he would replace the claimant
on that date. On September 9, the claimant told the employer that
he would like to continue working after October 1, but the employer
told the claimant that he had accepted his resignation as of
September 30. The claimant stated that his memo indicated only
his intention not to work past October 1; he did not formally resign.
Nevertheless, the claimant's memo was in fact a resignation, to be
effective September 30. The claimant was the moving party in
severing the employment relationship on September 30, and his
later attempt to retract his resignation did not alter that fact.

If the worker retracts the resignation because it rests upon a mistake, it
may establish compelling reasons for the voluntary quit. But the
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Resignation Withdrawn or Not Meant

employer's refusal to accept the withdrawal of the resignation does not
change the separation to a discharge.

A worker may offer a resignation to an employer intending it as a
bluff to induce the employer to take some kind of action. Unless it
is clear that the resignation was never meant to be taken seriously,
if the employer does accept the resignation, the worker has
resigned, and the other considerations regarding resignation come
into play.

Example: A claimant offered his resignation to his supervisor as a
bluff to help the supervisor get funding for his position. The
resignation was taken seriously, and the claimant was held by the
Tribunal to have quit his job. (97 2443, December 1, 1997)

2. Withdrawal accepted

On the other hand, if the employer accepts the withdrawal of a worker's
resignation, and allows the worker to work past the resignation date, the
worker's original resignation becomes irrelevant in determining the nature
of the subsequent separation. Whether the separation is a discharge or
voluntary leaving depends on the action of the parties immediately before
the separation.

Example: A claimant submitted his resignation on November 6, to
be effective January 1. On November 20, the claimant informed his
employer that he wished to withdraw his resignation. The employer
informed the claimant that his resignation would be held in
abeyance for 90 days, allowing the claimant time to demonstrate an
improvement in various areas. The claimant continued to work until
the following March. His evaluations during this period indicated
that he had not improved sufficiently. Therefore, on March 3 the
employer informed the claimant that "to allow you to withdraw your
resignation would not be in the best interest of [the employer]." The
Commissioner held that the claimant had been discharged. The
employer's decision to hold the claimant's resignation in abeyance
was in fact an offer to continue the claimant's services for a
probationary period. (80H-111)

C. Request for Change of Position

A claimant who wants to work at a new position, and will not continue at his
present position has in fact resigned from the original position. "An employer is
not obligated to provide an employee with another position once he/she has
resigned from the original position."” (99 0658, April 16, 1999)
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DISCRIMINATION VL 139-1

139

DISCRIMINATION
Definition

Discrimination is an act of partiality toward a specific person or group. If a
discriminatory practice, either expressed or implied, is due to partiality based on
age, sex, race, religious affiliation, or disability, the practice is either unlawful or
unjustifiable and makes the work unsuitable.

The Equal Employment Opportunity Act (EEOA) of 1972 and related federal,
state and local statutes require that women, minority groups, the aged, and
disabled workers be guaranteed the same hiring, promotional and other work-
related considerations and advantages as those offered to other workers.
Although the term "discrimination” is commonly applied to the EEOA factors
mentioned above, discrimination may also exist in circumstances not specifically
covered by the EEOA legislation.

Example: A piece-rate worker alleges that a supervisor is personally
discriminating against the worker by consistently providing substantially
less piece-work than that which is given other piece-rate workers, and that
the supervisor's practice is based on a personal dislike of the worker. If
such an allegation is substantiated by the facts in the case, then the term
"discrimination” properly applies and good cause may be found for
voluntarily leaving work.

Factors to Establish

As with other conditions of work, the worker must notify the employer of the
objectionable practice and give the employer an opportunity to correct it before
voluntarily leaving work.

1. Real or imagined

Whenever a worker alleges employer discrimination, it is first necessary to
make the distinction between real or imagined patrtiality. A finding of
discrimination can be established only if some action of the employer
results in harm or loss to the worker. The worker's "feeling” that the
employer is discriminating is not sufficient.

2. Is the practice unlawful, unfair, or unjustifiable?

The mere fact that an employer discriminates among workers in such
matters as apportionment of duties, pay, or other working conditions is not,
by itself, good cause for voluntarily leaving work. It is the right of the
employer to assign duties and pay on the basis of skill, physical ability,
seniority, and similar considerations. Good cause for voluntarily leaving
work can be established only when the discrimination is based on reasons
not justifiable from a business standpoint, such as sex or race that are
unrelated to the work.
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Example: A minority claimant quit her job because she felt her
employer had discriminated against her because of:

. The employer's occupational requirement for a college
degree for a position that she was interested in obtaining;

. A change in the employer's medical leave policy in which she
was unable to be compensated for time off for illness; and

. The higher wage received by the clerk who replaced her

after the claimant had left her position.

The claimant was not able to show by substantial evidence that her
employer was deliberately discriminating against her. In denying
that the voluntary quit was with good cause, the Commissioner held
that there was no evidence, other than the claimant's feelings, to
substantiate a finding of discrimination. He went on to say,
"However, if compulsion had been established, even on the basis of
discrimination, [the claimant] would still need to show either that
she pursued all reasonable alternatives prior to leaving her position,
or that there was no reasonable alternative she could have
pursued." (88H-UI-185, January 30, 1989)

Example: A claimant quit her job because she was not given a
promised favorable shift because the supervisor hired her (that is,
the supervisor's) sister and gave her the more favorable shift. In
allowing benefits, the Tribunal stated, "While nepotism occurs in
many workplaces, | find this particular favoritism caused Ms.
Warren to quit due to [unreasonably] discriminatory treatment." (98
2024, October 2, 1998)

Example: An auto mechanic quit his job as because he worked
beside a coworker who routinely screamed at him and made
derogatory racial comments. The employer made no effort to
correct the offending worker, even though the employer witnessed
the behavior. When the claimant complained, the employer told
him he (the claimant) would be transferred to the jeep section,
which would have required him to purchase some new tools and
learn new procedures, thus reducing his earnings. The Tribunal
held that the employer had unfairly discriminated against the
claimant and allowed benefits. (98 2437, December 10, 1998)

Example: A bartender quit his job after his work schedule was cut
from five to three days due to a remodeling project. He was told his
work time would be reinstated when the remodeling was complete.
The employer leased the restaurant part of the business to another
party who filled all the positions in that section with female
employees, without restoring the claimant's hours. The claimant
was given no explanation and no recourse. The Tribunal held that
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DISCRIMINATION VL 139-3

both the failure to keep the promise and the discrimination were
good cause to quit. (99 2017, September 16, 1999)

3. Union Membership or Activity

A worker who is subjected to unfair discrimination because of union
membership or activity has good cause to quit. The worker's allegation of
discrimination must be based upon reasonable evidence.
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DISTANCE TO WORK VL 150-1

150 DISTANCE TO WORK

A. General

Distance to work may change because a worker's residence changes, or
because the employer has moved the employment to a different area.
Regardless of the reason, if commuting was practical, the worker does not have
good cause for quitting. Whether commuting is practical is based on the
objective factors of distance, time, and cost, and the local labor market, not on
the worker's belief.

B. Relocation

1. Worker Moves

If the worker moves from the area and commuting is not practical, good
cause depends on the worker's reason for moving. The worker's change
in residence may be for a variety of reasons, including employment of
spouse, health, or to care for a relative who is ill or disabled. The
circumstances involved in a worker's voluntarily leaving work must be
compelling and must leave the worker with no reasonable alternative.
(95 1003, August 7, 1995)

A quit to move because of weather or climate is for compelling reasons
only if the worker shows that the weather or climate is injurious to the
health of the worker. A mere dislike for the weather or climate does not
give good cause for leaving.

Example deleted.

Example: A claimant quit to move to an area with more daylight.
She suffered from Seasonal Affective Disorder, and, while her
physician did not advise her to quit and move, the physician did feel
that she would benefit from living in a milder climate with more light.
The Tribunal held that she had good cause to quit, as she had
compelling reasons and no adjustment was possible. (97 2320,
December 3, 1997)

Consult the appropriate category in this manual to determine whether the
reason for the move is compelling.

2. Employment Moves

If the employment moves to a place where commuting is not possible or
practical the work is usually no longer suitable for the worker, except in
those occupations in which it is customary to move with the employment.
Under such conditions, a quit merely because the worker does not want to
move to a new area is without good cause.
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DISTANCE TO WORK VL 150-2

Example: An employer moved his business from Alaska to New
Mexico, so that the claimant would have to live and work in New
Mexico for several months each year. As this was not customary in
the occupation, the Tribunal held that she had good cause for
quitting. (98 1493, July 24, 1998)

For cases involving relocation to move with a spouse, domestic partner or
children, see VL 155.2 Home, Spouse or Children in Another Location.

C. Commuting

Under AS 23.20.385, work that is unreasonably distant from a worker's residence
is unsuitable, and the worker has good cause for leaving it. (9220252, March 10,
1993)

However, if a worker accepts the work and commutes a given distance for a
reasonable period of time, the work is rarely unsuitable on the basis of distance
alone, unless there has been a change in the worker's circumstances which
makes the distance no longer reasonable.

Example: A maintenance worker on seafood vessels in port quit his job
because it required a two-hour commute of 40 miles, due to heavy traffic.
The employer offered him flexible hours or the ability to live on another
nearby vessel. In denying benefits, the Tribunal held that because the
claimant had an established work history of living and working away from
home, the work was suitable. (99 0211, February 18, 1999)

The actual mileage from the worker's residence to work is never the determining
factor in establishing compelling reasons. It is the time and expense of
commuting which must be considered. Moreover, if the time and expense of
commuting is customary in the worker's occupation and locality, the worker
generally does not have good cause.

A temporary increase in the time and expense of travel, even though excessive,
is not good cause for voluntarily leaving work, if the worker can correct the
problem in the near future. The worker must make a good faith attempt to correct
the problem.

1. Time

Although split-shift or part-time work is not inherently unsuitable, if travel
time is excessive, good cause can be established. The worker first needs
to attempt to adjust the situation.

Example: A waiter working a regular day shift is assigned a split
shift from 10:15 a.m. to 2 p.m. and from 5 p.m. to 9:30 p.m., five
days a week. Because of the waiter's split shift and the total travel
time that it takes to get from his home to his place of employment,
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DISTANCE TO WORK VL 150-3

the waiter is required to be away from home about fifteen hours a
day. In such a case, the travel time is considered excessive and
might give good cause for voluntarily leaving work. However, if the
waiter's residence were close enough to the work site that the
waiter could easily return home between shifts, there is not good
cause.

Example: Under the same principle, a clerk employed in part-time
work for four hours per day might have good cause for voluntarily
leaving work if the travel time amounted to 1%z hours each way,
because the travel time is excessive in relation to the number of
hours worked.

2. Cost

The worker's occupation, wage, and working hours must be considered in
determining good cause for voluntarily leaving work because of the cost of
travel. For example, a construction laborer might be expected to pay
more for transportation than a part-time sales clerk. However, if the sales
clerk was employed full-time and was paying roughly the same for
transportation as other sales clerks in the community, travel cost alone is
not good cause for voluntarily leaving work.

D. Transportation Difficulties

Transportation problems do not provide a claimant with good cause to quit work.
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155 PERSONAL CIRCUMSTANCES
155.05 GENERAL

A. General

Personal circumstances are compelling only if they meet the circumstances set
out in regulation 8 AAC 85.095.

Leaving work due to personal health, see VL 235;

Leaving work to care for ill or disabled family member, see VL 155.1;

Leaving work to relocate due to spoused employment, see VL 155.2;

Leaving work to escape domestic violence, see VL 155.45;

Leaving unskilled work to attend director approved training, see VL 40;

B. Personal Affairs

Leaving work to attend to personal affairs, such as business or legal matters is
without good cause.

Example deleted.

C. Household Duties

The routine duties associated with the running a household are not good cause
for leaving employment.

D. Housing Difficulties

A worker who leaves employment because of private housing difficulties leaves
without good cause.

For a discussion of employer furnished housing, see VL 515.35 Location and
Employer Furnished Housing.
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Care of Family Member

155.1 CARE OF FAMILY MEMBER

A worker who leaves work to care for an ill or disabled family member leaves work with
good cause if the employer would not grant a leave of absence or a leave of absence
was not practical in their situation. While the worker does have to make an attempt to
preserve their employment by requesting leave, the worker does not have to explore
alternative care for the family member prior to quitting.

A worker does not have good cause to leave work to care for a family member who is
not ill or disabled.

A. Regulation:

8 AAC 85.095(c)
To determine the existence of good cause under AS 23.20.379(a)(1) for
voluntarily leaving work determined to be suitable under AS 23.20.385, the
department will consider only the following factors:

(2) leaving work to care for an immediate family member who has a disability or
illness;

8 AAC 85.095(q)
For purposes of this section
(3) Adisability or illnesso means a disabi
disabled or ill person for a period of time longer than the employer is willing to
grant leave, paid or otherwise;

(4) fAi mmediate family member o means a pers
blood, marriage, or adoption as a parent, child, spouse, brother, sister,
grandparent, or grandchild.

B. Obligation to Provide Care

Leaving work to care for someone who is ill or disabled can establish good cause
when:

e The individual is an immediate family member;
e The care requires the individual to leave work;

e The employer does not accommodate the ¢
and,

e The iliness or disability is verifiable.

Verification does not need to come from a physician, but can come from other
gualified professionals such as counselor or health worker. Verification is not
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Care of Family Member

required in all cases, but can be requested whentheclaimant 6 s credi bi |l ity
guestion.

Example: A claimant quit her job in order to move to Spokane to care for
her mother-in-law, who needed 24-hour care. The family had explored
other options, and the brother-in-law had been providing the care, but now
the claimant's husband felt it was his turn. The Tribunal held that the
necessity of the care provided compelling reasons for leaving work. (98
2666, January 12, 1999)

The individualrequi ri ng care must be aimmedateer |of t h.
family. Immediate family is defined as a person who is related to the claimant by
blood, marriage, or adoption as a parent, child, spouse, brother, sister,
grandparent, or grandchild.

Example: A claimant quit his job in Prudhoe Bay to provide care for his
longtime partner living in Texas. In denying benefits, the Commissioner
stated, AFor Al aska unemployment i|lnsur a
legislature has not extended to unmarried partners a common law status
eqgual t o m&0d914jJang 8, 2010) (

The type of care the claimant provides does not have to be medical in nature.
Anything the family member is unable to do on their own, such as bathing,
dressing, driving, or household chores, may be considered caring for the family
member.

An individual may establish good cause to quit without requesting leave if the
situation was an emergency and the claimant did not have time to notify the
employer prior to leaving.

C. Terminal lliness or Death of Immediate Family Member

Quitting work to be with a terminally ill family member is generally not good
cause unless the claimant provides care, as described above. The relationship
must be an immediate family member.

The necessity to attend a funeral does not provide good cause for voluntarily
leaving work. If bereavement makes it impossible for the claimant to work, see
VL 235 Health.

D. Obligation to Provide Care for a Family Member who is not Il or Disabled

Leaving work to provide care for a family member who is not ill or disabled is
without good cause. Workers need to arrange for care to be provided by other
care-givers.
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PERSONAL CIRCUMSTANCES VL 155.2-1
Home, Spouse, or Children in Another Location

155.2 HOME, SPOUSE, OR CHILDREN IN ANOTHER LOCATION
Regulation: 8 AAC 85.095(c)(4)
8AAC85.095(c)

To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily
leaving work determined to be suitable under AS 23.20.385, the department will
consider only the following factors:

(4) leaving work to accompany or join a spouse at a change of location, if

commuting from the new | ocation to the cl a
purposes of this paragraph, the change of location must be as a result of the

spouseods

(A) discharge from military service; or-
(B) employment;

A. Employment of Spouse

To establish good cause when quitting work to accompany or join a spouse at a
new location, it must be shown:

o The spouse has accepted new work, been transferred by his
employer, or discharged by the military;
It is impractical to commute from the new location;

. The move is in a timely manner in relation to leaving work.

Good cause can be established if the worke
transferred by a current employer including the military, or is discharged by the

military to a new location from which it is impractical to commute. Local

commuting patterns should be considered when determining if the move is

necessary.

Example: The discharge of a worker's military spouse or the transfer from
one duty station to another under the direction of military orders gives the
worker good cause for voluntarily leaving work, as long as the move is
timely (9224967, September 4, 1992.)

B. Other Reasons to Move

Under the regulation, other reasons to move do not provide the claimant with
good cause to quit. These other reasons may include housing difficulties, to
move with a spouse who is attending school, to maintain the family unit, or to
improve the family circumstances.
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Home, Spouse, or Children in Another Location

Example: In denying benefits to a claimant who quit to follow his wife to
where she was attending school, the Commissioner held, " If the claimant
had quit his job to attend academic instruction in another state, it would
not be deemed a compelling reason. . . . Likewise, his wife's decision to
move to another state on a temporary basis to further her education
cannot be considered a compelling reason for the claimant to quit his job."
(96 2132, December 12, 1996)

C. Timing of the Move

In addition, the worker must not leave work before it is necessary to do so.
See VL 160.F. Time of Leaving for a complete discussion.

D. Possibility of Commuting

If it is impractical to commute from the worker's new residence to the worker's
workplace, then the worker has good cause for voluntarily leaving work if the
reason for the move was with good cause. (9122720, January 23, 1992.) Local
commuting patterns should be considered when determining good cause.

E. Length of Separation Section deleted.

F. Home in Another Location

For cases where the claimant's principal residence is in another location, but
rejoining the family is not a factor. See VL 425.C Determination of Suitability,
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PERSONAL CIRCUMSTANCES VL 155.4-1
Marriage, Divorce, or Reconciliation

155.4

A.

MARRIAGE, DIVORCE, OR RECONCILIATION

Marriage

A worker who quits to get married has left employment without good cause, since
this can be accomplished without leaving work. However, a worker who quits to
get married and accompany or join a spouse who has accepted work in another
location has compelling reasons for leaving work; if the worker meets the criteria
stated in VL 155.2 Home, Spouse, or Children In Another Location.

Example: A claimant quit her job in order to marry and move with her
husband-to-be who was military and transferring out of the state. The
Tribunal held that, since she worked up to five days before her move, she
quit for good cause. (97 1682, August 20, 1997)

Divorce

A worker who quits to get a divorce has left employment without good cause.
When a worker quits to move due to domestic violence, see VL 155.45
Harassment or Violence by Ex-Spouse or Others.

Reconciliation

Although the policy of this state is to support the marriage relationship, a quit to
try to reconcile with an estranged spouse is usually without good cause.

Example: A claimant who had been divorced for two years left his
employment in order to move to Washington State to attempt to reconcile
with his ex-spouse. The claimant testified that he could neither afford to
move his family to Alaska nor to support them in Alaska on the salary that
he was receiving. He also testified that he had a problem with alcohol that
was aggravated by the separation from his family. Even so, the Tribunal
stated that the claimant's reasons were not so compelling as to leave him
no other reasonable choice that to quit his employment. The Tribunal held
that the claimant voluntarily left his employment without good cause.
(80A-238)
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Harassment or Violence by Ex-Spouse or Others

155.45 HARASSMENT OR VIOLENCE BY EX-SPOUSE OR OTHERS
8AAC 85.095(c)

To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily
leaving work determined to be suitable under AS 23.20.385, the department will
consider only the following factors:

(6)Leaving work in order to protect the cl
family member from harassment or violence;

Harassment, violence, or the fear of violence by a spouse, an ex-spouse, or another
person is sometimes given as the reason for a quit, usually to move from the area.

It is not required that a person in fear of harm seek legal sanctions before leaving work.

However, verificaton of domestic violence can be reques
is in question. The verification need not come from law enforcement officials. Any

gualified professional from whom the individual sought assistance such as counselor,

shelter worker, clergy, attorney, or health worker will suffice. The state must accept any

other kind of evidence that reasonably proves domestic violence. Verification is not

needed in all situations.
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1555

A.

CHILD LIVING WITH PARENT

Definitions

A minor in Alaska is anyone under the age of 18. Upon reaching the age of 18, a
person is no longer under parental control. Emancipation may occur at age 16,
either expressly through marriage or court order, or by implication. Emancipation
is implied if the minor establishes a separate home, controls the minor's own
affairs, and the parents take no action to reestablish their parental authority.

Un-emancipated Minor

Un-emancipated minors are obliged by law to obey their parents (or guardians.)
If they leave work at the command of their parents, they leave with good cause.
This often occurs when parents move and do not allow the minor to remain alone
in the former locality.

Adults

Adults may choose to live with their parents. However, the adult does not
ordinarily have good cause to quit work to live or move with the parents.

Example: A claimant (97 1428, July 16, 1997) worked while at school in
California. He quit work in order to live with his parents in Alaska between
terms. He was 20 years old. The Tribunal held that there was no showing
that he was unable to support himself in California and the mere desire to
live with his parents between terms was not good cause, for leaving work.

An exception may be a disabled adult who is a legal dependent of the parent and
unable to live independently; or an adult who is required to be in the home to
provide care for ill or disabled parents.
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160

EFFORT TO RETAIN EMPLOYMENT

General

A worker has good cause to leave suitable work only if the reason for the
separation is compelling and the person has made an effort to retain the job,
unless such an effort would be a futile gesture. The Commissioner stated, "The
'‘good cause' test only requires a worker to exhaust all reasonable alternatives.
An alternative is reasonable only if it has some assurance of being successful.
An alternative which is merely an alternative for its own sake is not reasonable.
Therefore, there must be a foundation laid that the alternative does have some
chance of producing that which the employee desires." (88H-UI-011, March 15,
1988)

The worker has the burden of showing the steps taken to retain employment.
What is a reasonable action in any given case depends on the circumstances.
Such attempts may be either job-connected or personal in nature. In general, the
required actions include:

1. Notifying the employer of the objectionable working condition, requesting
adjustment, and allowing time for the adjustment to take place;

2. Requesting a leave of absence or transfer, where appropriate;

3. A good faith effort to arrange personal circumstances so as to retain
employment, including working as close as possible to the date of
separation.

Example: The claimant was working in Prudhoe Bay on a schedule of four-
weeks-on and two-weeks-off rotation. She was depressed and under
medication and treatment, and, after taking leave for her condition, asked
to be changed to a two-weeks-on and two-weeks-off rotation. The
employer could not accommodate her request, and she quit. The Court
upheld the Commissioner in denying benefits, finding that the claimant
had not exhausted all possibilities of requesting additional leave, nor of
transferring to Anchorage before quitting. (Bailey vs. State of Alaska, 4FA-
95-997, Superior Ct., June 4, 1996)

NOTE: The worker need only show good cause to leave work if the work is
suitable. If the work is determined to be unsuitable, good cause need not be
established. Also, if the underlying reason for the quit is not compelling, it makes
no difference what efforts the worker made to retain employment, the worker is
still denied benefits. Attempts to adjust are irrelevant in this situation.
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B. Requesting Adjustment from the Employer

1. Reasonable request

A worker's request for adjustment from the employer is considered

reasonable if:

2. Problem brou

The worker brought the problem to a representative of the
employer who was in a position of authority to bring about an
adjustment; and

The worker stated the problem in good faith and in sufficient
detail so that the employer could take action; and

The worker gave the employer sufficient time to correct the
problem.

ght to person in authority

If the worker has a problem, the worker must bring it to a representative of

the employer

who has the authority to remedy the situation.

Example: A claimant quit his job at Mile 104 on the Glenn
Highway because he had been told by his supervisor that
there was no housing furnished. He had brought his own
camper, but it had frozen up and was no longer habitable.
Because he did not bring the problem to the attention of the
company owner, who would have furnished housing, as had
been done in the past, the Tribunal held that he did not have
good cause to leave. (97 2541, December 19, 1997)

3. Worker explained problem in detail

The worker's

efforts to adjust must include, if necessary, telling the

employer that the employment situation is causing problems, not merely
asking for a transfer or leave.

Example: A claimant quit her job because of stress, which
was shown by a physician's statement, although she did not
consult the physician until after she had quit. However,
although she had asked for a transfer, she had not advised
her employer of the medical necessity for it. Therefore the
Tribunal held that good cause for leaving work was not
shown. (97 1080, June 5, 1997)

4. Employer given time to correct

No matter how valid the worker's need, the employer must be given a
reasonable amount of time to correct the situation.
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5. Employer has made previous accommodations

If the employer has previously made similar accommodations to the
worker, or others, the obligation of the worker to bring the current problem
to the employer deepens.

Example: A claimant quit his job because he had problems
with the management style and behavior of their son, who
was the on-site manager. He gave the employer an
ultimatum that either the son was fired or he would quit. The
manager had several work sites and offered to arrange
things so that the two men were kept apart. In denying
benefits, the Tribunal held that because the employer had
worked things out between the two men by in the past meant
that the claimant had failed to allow the employer to do this
in the present instance. (99 1998, September 2, 1999)

6. Employer's action unreasonable

Only where the employer's action makes continuation of the employment
relationship unreasonable does the claimant have good cause for leaving
without adjusting the matter.

Example: An employer makes an extremely insulting or
derogatory remark to the worker in the presence of co-
workers, which deeply offends or embarrasses the worker.
Because it is not possible to satisfactorily adjust such a
matter and because the single action was of such magnitude
as to be a course of conduct of "abuse, hostility, or
unreasonable discrimination," the worker has good cause to
leave.

C. Adjustment by employer

The worker is expected to make only reasonable attempts to adjust the matter
with the employer. If the employer has already made it known that the matter will
not be adjusted to the worker's satisfaction, or if the matter is one which is
beyond the power of the employer to adjust, then the worker is not expected to
perform a futile act.

Example: A claimant quit her job because her employer, the
owner, screamed at her from time to time. She did not
mention to the employer that this was a problem. However,
she had brought other similar matters to the employer's
attention and the employer had adjusted them to her
satisfaction. In denying benefits, the Tribunal held that she
should have made an effort to adjust the matter with the
employer. (98 0321, March13, 1998)
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Example: A claimant quit her job because of the general
manager's behavior, which the Tribunal found abusive and
hostile. In over-ruling the Tribunal, who held that she should
first have gone to the Board of Directors, the Commissioner
held that a worker for a corporation, not part of the
management team, need not take a complaint to that level
before quitting. (98 0585, July 31, 1998)

On the other hand, the employer need only offer the worker reasonable
accommodations, and the worker who quits suitable work after having received
such accommodations quits without good cause.

1.

Grievance

If there is a standard grievance procedure available to the worker, and the
worker's complaint might be adjusted through a grievance procedure, the
worker must utilize this procedure before quitting. A worker who quits
before the grievance is resolved has quit without good cause, unless the
situation is clearly intolerable.

Example: A claimant quit her job when her wages were not
adjusted to reflect the work she was doing, in contrast to
fellow workers who were doing the same work at a higher
rate of pay. Her union did not file a grievance for her. The
Tribunal found that she was improperly paid, but held that
she was by the contract required to file a written grievance.
The Commissioner, in over-ruling and allowing benefits, held
that the union was the party required to file the written
grievance, and therefore the claimant had good cause to
quit, having done everything possible for her to rectify the
situation. (97 1823, November 24, 1997)

Example: A claimant quit his job because he felt that his
supervisor was discriminating against him due to his
disability. He did not take advantage of the company's
grievance procedures, which the Tribunal held negated good
cause for his quitting. (97 2503, December 24, 1997)

Legal action against employer

If the worker quits because of an illegal act of the employer that directly
affected the worker, it is not necessary for the worker to take legal action
against the employer, or file a complaint through another governmental
agency, in order to show good cause for leaving. Such actions often have
the effect of ending the employment relationship.
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3. Time to adjust
a. Time for employer

The worker must give the employer time to adjust the conditions
before quitting.

Example: We have previously held that an employee, who has

problems with a co-worker or has complaints about pay, must bring

those complaints to the management os
employer an opportunity to adjust the situation before quitting. If

the worker fails to do so, any good cause is negated. (03 0257,

April 22, 2003).

b. Time for worker

If the job situation is new, the worker must also take time to try the
new situation before quitting. The worker's taking time to adjust
can be distinguished from the worker's acceptance of the situation
in that, when the worker is trying the new situation, the worker
shows immediate dissatisfaction, and if the worker has accepted
the new situation, the worker's displeasure is only manifested later.

Example: A claimant quit his job because of his
dissatisfaction with his supervisor and with the attitude of co-
workers who regarded his position, which was a new one, as
unnecessary. In denying benefits, the Tribunal held, among
other reasons, that, since it was a new position, he should
have allowed time for both himself and the employer to
establish the boundaries of the position. (98 0794, May 7,
1998).

Example: A claimant was hired as a nurse, but was
uncomfortable with his ability to handle the fast-paced high-
level situation in which he found himself. When he offered
his resignation, the supervisor offered him the opportunity for
additional training. Because of this, the Tribunal held that he
quit without good cause. (98 1380, July 8, 1998)

C. Notice

Leaving without notice has no affect whatever on the worker's
eligibility except as it indicates that the worker left without
attempting to adjust the problem with the employer.

On the other hand, leaving with an excessive notice may indicate
that the reason for the leaving is not compelling.
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D. Worker's Attempts to Adjust
1. General

The worker must make an effort to adjust whenever it is reasonable. Itis
not necessary that the worker exhaust every avenue, but this effort must
be such that a reasonable and prudent person who sincerely wanted to
remain employed would come to the conclusion, under the same
circumstances, that there was no adequate arrangement possible.

Example deleted.

Example: A claimant quit her job because she believed harassment
by her supervisor at work was causing her to have health problems.
Because she could have filed a grievance and because she was
shortly to get a new supervisor, the Tribunal held that she did not
have good cause. (99 1332, August 5, 1999)

2. Temporary difficulty

If the difficulty is temporary the worker is expected to take measures that
might be too expensive or inconvenient on a permanent basis.

Example: A married couple sold their home in preparation for a later
relocation. They applied for six weeks' vacation as their new home
was not yet habitable. When the vacation was not approved at the
time they expected, they quit, rather than move temporarily into an
expensive hotel. In denying benefits, the Tribunal held that the
cause of the housing difficulty was their own doing; they did not
take the actions of a reasonable and prudent person in pursuing the
approval of the vacation; and, as a temporary measure, they could
have lived in the hotel rather than quit. (97 0711 and 97 0832, April

10, 1997)
E. Leave of Absence to Preserve Employment
1. General

Although a worker may be compelled to stop working temporarily, the
worker does not always need to sever the employer-employee
relationship. A leave of absence preserves the employment relationship
so long as the employer leaves the worker's job open, and the worker
intends to return to work when the purposes of the leave have been
accomplished.

Therefore, a reasonable and prudent person who is compelled to stop
working temporarily and who genuinely wants to stay employed would try
to assure a continuing job by requesting a leave of absence. When a
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worker fails to take advantage of an available leave, the worker may be
denied benefits even though compelled to cease working temporarily. In
such cases good cause is nullified by the worker's failure to take
reasonable steps to preserve the employment relationship.

Example: A claimant quit her job as an assistant station manager
because her employer wanted to transfer her to Saudi Arabia for
one year. The claimant requested a medical deferment based upon
the advice of her physician because the shots required for an
overseas transfer contained mercury and she was allergic to
mercury. The claimant had no other options, did not obtain the
medical deferment, and could not accept the assignment to Saudi
Arabia because of her allergy to mercury. The Commissioner held
that the claimant left her last suitable work for good cause.
(9223757, April 29, 1992)

Example: A claimant quit his job at a seafood processing plant
because he was injured the first day on the job. He worked for a
few days and then was told to take ten days off. He would have
been able to take the time off with the employer paying for his
board and room while he recuperated, but he chose to quit and
return to Seattle. Because he could have recovered from his injury
at the employer's expense and without the necessity of quitting, the
Tribunal held that he did not have good cause for the quit.

(97 1819, September 10, 1997).

2. Employer's leave policy

Where the employer has an established leave of absence policy, and the
worker knows this policy, it is reasonable to expect the worker to request a
leave. An employer's leave policy does not have to be in writing. A leave
policy can be established by custom and continued practice.

When it is clear that a request for leave would in all likelihood not be
granted, the worker is not penalized for failure to request it.

Example: A claimant was no longer able to work due to
illness. She did not request leave because there were only three
employees and all were needed daily. The Tribunal held that under
the circumstances she had good cause to quit without attempting to
ask for leave. (99 2180, September 24, 1999)

The worker is expected to know of the employer's leave policy if:

. The worker had previously been given leave by this employer;

o The leave policy is part of a collective bargaining agreement; or
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. The leave policy is in an employee handbook made available to the
employee.
3. Failure to request leave of absence

Good cause is negated by a failure to request a leave of absence if:

. The employer had an established leave of absence policy under
which, in all probability, a leave would have been granted;

. The worker knew of the employer's leave policy, or should have
known of it; and

. The leave would have preserved the employment relationship and
an effort to maintain the relationship was reasonable under the
circumstances.

Example: If a worker has a medical condition that does not
permit a return to work, it is an idle gesture for the worker to
request a leave of absence. A worker who is unable to
anticipate when, if ever, it will be possible to return to work
for the employer is not required to request a leave of
absence.

4. Viability of leave section deleted.

F. Request for Transfer

A worker is expected to ask for a transfer if so doing would alleviate any
objectionable conditions. This includes such methods as:

o Transferring to another shift to correct transportation problems or other
problems involving hours of work;

o Transferring to another work-site to correct distance or other transportation
problems;

. Transferring to other types of work to correct inability to perform the tasks;
or

. Transferring to another work section to avoid supervisor or co-worker
problems.

Example: A claimant voluntarily left work as a sales clerk for a
national retail chain to accompany her spouse to New York
following his retirement. Although a transfer to other stores of the
employer in New York was possible, the claimant did not request a
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transfer because she thought that she and her spouse could
support themselves on the spouse's retirement pay. The Tribunal,
in denying benefits, held, "[G]ood cause is negated by her failure to
ask for a transfer, a reasonable alternative to quitting that she could
have pursued.” (83UI-1075)

Example: A claimant quit her job following the birth of her child
because she was on a schedule that required her to work
Saturdays. This schedule required that she have multiple child
care-givers. The employer could not give her part-time work or a
Monday through Friday position. A transfer was possible, but it was
to a different and less desirable type of work. The Commissioner
held that in not accepting the transfer, she had not taken a
reasonable alternative, and therefore did not have good cause for
leaving work. (97 2480, April 9, 1998)

As with any other adjustment, the worker is not expected to make a futile effort.
If no transfer is available, or a transfer would not alleviate the problem, the
worker need not ask for one.

G. Time of Leaving

Good cause for leaving is negated if the worker leaves work sooner than
necessary. The worker is expected to remain working for the employer as long
as possible.

1. Leaving without relocating

Ordinarily a worker who leaves more than one or two days in advance of
any anticipated change, such as a new job, negates any compelling
reasons for the quit. However, exceptional circumstances may allow
additional time.

Example: A claimant quit her job with one airline in order to take a
job with another. She had to attend a month-long school for the
second airline, and quit the job five days, including a weekend,
before the start of the school. The Commissioner, in over-ruling the
Tribunal, held that she was virtually assured of passing the training
and thus of securing the job. Therefore, since the start of the job
was delayed due to circumstances beyond her control, she had
good cause for quitting when she did. (97 1130, August 12, 1997)

Example: A claimant quit her job when the employer sold the
company and announced that there would be a reduction in pay.
Because she quit three days before the reduction was to begin, the
Tribunal held that she quit without good cause. (99 0821, May 3,
1999)
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2.

Leaving and relocating

Commonly, a worker who plans to relocate quits work earlier than the
departure date in order to prepare for moving. These tasks are seldom a
compelling reason for voluntarily leaving work early because the worker
can accomplish these tasks outside working hours. Of course, a worker
does not need to work until the date that the worker leaves. In the
absence of exceptional circumstances, a worker who quits work no more
than a few days prior to the worker's departure date has voluntarily left
work for good cause (9122720, January 23, 1992.) Quitting ten calendar
days in advance of a move does not negate compelling reasons, and
up to 23 days may be allowed if the circumstance warrants the need
for additional time.

Example deleted.

Example: A claimant quit her job in order to move from Kodiak to
Anchorage for her husband to participate in a necessary medical
study/treatment program. She left the job August 11, and arrived in
Anchorage August 16. However, because the claimant did not
know when the program was due to begin, except that it would be
in early September, the Tribunal denied benefits, holding that she
had left too far in advance of the program's start date. (98 1963,
October 1, 1998)

Example: A claimant quit her job in order to rejoin her husband,
who had left the military four months previously and relocated to
Vermont where he had a job. The claimant wanted to wait to move
until her children had finished their current school year. She then
took a two-week vacation to run out her leave, which she thought
she would otherwise have lost. She used the time to prepare to
move. Because she had time to prepare for the move, the Tribunal,
in denying benefits, held that she had quit too far in advance of
moving. (99 1716, July 28, 1999)

In the case of a transfer of a worker's military spouse under military
orders, a worker who quits work within ten days of the orders to clear post
has voluntarily left work for good cause.

Example: A claimant voluntarily left work to accompany her military
spouse who was ordered to transfer to a new duty station.

Although the claimant knew for over a year of her spouse's transfer,
the claimant quit 21 days ahead of the move. The Commissioner
held that the period of 21 days between the date that the claimant
left work and the date that the claimant planned to depart for the
new duty station was excessive, and therefore, the claimant
voluntarily left work without good cause. (94 9543, March 17,
1995)
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What the worker does while in transit from one duty station to another
does not negate good cause for the worker's quit. However, there is a
guestion of the worker's availability for work during the period
between the worker's leaving work and the worker's arrival at the
new duty station.

3. Resignation while on leave

The timing of the move or departure does not affect good cause if the
worker is on leave, or occurs during a period in which no work is available.

Example: A claimant resigned from her job as a teacher to relocate
in order to care for her elderly and partially incapacitated parents.
She timed her resignation date to coincide with the last day of
school, but did not move until August. In allowing benefits, the
Tribunal held that she had compelling reasons to care for her
parents, and that there would have been no work for her with the
school district at whatever time she had tendered her resignation.
(98 1462, July 23, 1998)
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180 EQUIPMENT

A. Necessary Equipment Not Furnished by Employer

A quit because of a lack of equipment necessary to do the job is for good cause
if:

. The worker has complained to the employer about the lack of equipment
and the employer has taken no steps to remedy the situation; and
o It was the employer's responsibility, not the worker's, to furnish the
equipment.
B. Inadequate, Improper or Defective Equipment Furnished by the Employer

If the employer refuses to replace or repair defective, inadequate, or improper
equipment, and the worker attempts to remedy the situation, a quit for this reason
is for good cause if:

o the equipment is hazardous;

o the worker cannot properly perform the work, and the worker is
reprimanded or criticized; or

o a worker who is on piece rate has reduced earnings.

C. Employer's Requirement That the Worker Furnish Equipment

In some occupations and industries, it is customary for workers to furnish their
own tools or equipment. In such cases, the employer's requirement that the
worker furnish equipment necessary to perform the job is usually a condition of
hire, and a worker's refusal to furnish such equipment generally happens when
the job is offered.

However, a worker may sometimes quit because the worker is unwilling, or
unable, to replace equipment furnished by the worker that has worn out or has
been stolen or damaged. In other cases, the employer's requirement that the
worker furnish certain equipment may occur after the worker is hired, and the
worker may quit rather than comply with the requirement. If the worker is
unwilling to furnish the necessary equipment, the reasonableness of the
employer's requirement determines whether or not good cause exists. The
employer's requirement is reasonable if:

. It is customary in the occupation or industry for workers to furnish such
equipment; or
. The employer's requirement is the result of a collective bargaining

agreement with a union.

A worker who is unable to furnish the customary equipment has good cause for
leaving, if the worker makes an attempt where reasonable to remain employed
by requesting work which does not require the use of the equipment or by other
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appropriate means, such as requesting that the employer give a payroll advance
to buy it, or the like.
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195

EXPERIENCE OR TRAINING

Utilization of Skills

Quitting work merely because the work does not utilize the worker's acquired
skills is without good cause. When a person knows the duties of the job at the
time that the worker accepts it, quitting afterwards solely because of
dissatisfaction over these conditions is without good cause.

Lack of Opportunity to Acquire Skills or Training

Leaving employment because of a lack of opportunity to acquire experience or
training is without good cause. A desire for self-improvement, while
understandable and commendable, is not a compelling reason for leaving work.

Lack of Opportunity for Job Advancement

Lack of opportunity for job advancement is not, by itself, good cause for leaving.
For cases involving lack of advancement, see VL 500.05 Wages Promotion

Lack of Qualifications

A worker who leaves work because of the worker's belief that the worker is not
gualified for the position does not leave for a compelling reason. Even if the
employer has indicated that the worker's performance is not satisfactory and the
worker assumes that the worker may be discharged, the quitting is not for good
cause. lItis up to the employer to decide whether the worker's performance
warrants a continuance of the employment relationship.

Example: A claimant quit her job because she was not able to get the help
she needed in learning word processing. She had been hired as a
telephone receptionist, but was offered the opportunity by the employer to
learn word processing, as the telephones did not ring often. The next day
she was given a letter to type. When she needed help, no one was
available, and she felt under pressure to get the letter done. She was
performing satisfactorily the duties for which she had been hired, and the
employer was satisfied with her work. The Tribunal held that she quit
without good cause. (98 0467, April 16, 1998)

Example: On the other hand, a claimant quit her job less than a month
after she was hired as office manager when she could not grasp the job
duties and the person who was training her left. She discussed this with
the owner, who said if she felt she could not grasp the job she should let
him know as soon as possible. In allowing benefits, the Tribunal held that
she had given the job a fair try and her lack of qualifications made the job
unsuitable. (99 1177, June 18, 1999)

If the worker's lack of qualifications cause a threat to the claimant's own health or
safety, or to the health or safety of others, this would be good cause.
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Example: A claimant quit a job as a pharmacy technician trainee after two
weeks because he could not handle the stress of the position. He had to
memorize 200 to 400 names for medications and know the forms in which
they could be dispensed. He has been diagnosed with Post Traumatic
Stress Disorder and also suffers from dyslexia. In view of the safety
issues concerned in dispensing medication, the Tribunal held that the
claimant's quit, after giving the job a fair trial, was for good cause. (99
1755, July 30, 1999)
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210

GOOD CAUSE

Regulation: 8 AAC 85.095(c)

A.

General

A worker who leaves suitable work with good cause is allowed benefits under
the statute.

The definition of "good cause" contains two elements:

The underlying reason for leaving work must be compelling; and,
The worker must exhaust all reasonable alternatives before leaving the
work.

Compulsion

1.

Definition

Compulsion is one essential element of the definition of good cause. A
compelling reason is one that causes a reasonable and prudent person of
normal sensitivity, exercising ordinary common sense, to leave
employment. The reason must be of such gravity that the worker has no
reasonable alternative but to leave employment.

No matter how substantial a reason for quitting is to the worker as an
individual, the reason must be measured on "an objective standard, based
on what an average, reasonable man might do in the fact circumstances
presented, is to be used in determining whether there was good cause for
a voluntary termination. The importance or merit of the cause subjectively
to the individual involved . . . is not the measure by which the adequacy of
the cause is to be found." (Roderick v. ESD, Superior Court, 1st J.D. No.
77-782)

Work-connected or personal factors

There is no requirement that the worker's reasons for leaving work be
connected with the work. Either work-connected or personal factors may
present sufficiently compelling reasons. Compelling is not limited to those
circumstances in which the worker is forced to leave employment because
of an inability to continue working, such as an illness or disability. It also
applies to situations in which the circumstances exerted such pressure on
the worker that it is unreasonable to expect the worker to continue
working. Such pressures may be physical, moral, legal, domestic, or
economic.

"When therefore the pressure of real not imaginary, substantial not trifling,
reasonable not whimsical, circumstances compel the decision to leave
employment, the decision is voluntary in the sense that the worker has
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willed it, but involuntary because outward pressures have compelled it. . . .
[1]f a worker leaves his employment when he is compelled to do so by
necessitous circumstances or because of legal or family obligations, his
leaving is voluntary with good cause.” (Biley Electric Company v. Bd. of
Rev., 45 A.2d 898 Pa. 1946; cited in Sturdevant.)

3. Leaving at the particular time

An important element of compulsion is the necessity for the worker to
leave at the particular time, as opposed to earlier or later. A worker who
alleges one reason for leaving, but actually leaves only when another set
of circumstances become operative has left at the particular time due to
the second factor.

Example: A claimant (98 2140, November 27, 1998) left his job in
Barrow because of various health conditions that needed
monitoring by specialists not available there. However, he waited
to leave until he became eligible for early retirement. Therefore the
Tribunal, in denying benefits, held that the immediate reason for his
leaving was due to his desire to take early retirement.

C. Reasonable Alternatives

The other essential element of the definition of good cause is the requirement
that the worker exhaust all reasonable alternatives before leaving work. A
reasonable and prudent worker sincerely interested in remaining at work
attempts to correct any condition or circumstance that interferes with continued
employment. However, a worker is not expected to do something futile or
useless in order to establish good cause for leaving employment.

Example: The Commissioner stated, "The 'good cause' test only requires
a worker to exhaust all reasonable alternatives. An alternative is
reasonable only if it has some assurance of being successful. An
alternative that is merely an alternative for its own sake is not reasonable.
Therefore, there must be a foundation laid that the alternative does have
some chance of producing that which the employee desires." (88H-UI-011,
March 15, 1988)

It is clear that if a worker resigns and then attempts to rescind the resignation,
either directly or through a grievance procedure, the worker has by that action
shown that all reasonable alternatives were not exhausted before the worker quit
(9427683, August 5, 1994.)

Example: A claimant resigned from his job due to personality conflicts with
his co-workers that, he felt, exacerbated a medical condition he had. He
later attempted to delay his termination for six months, but the employer
refused to do so. In upholding the Tribunal's denial of benefits, the
Commissioner held, "Had the working conditions been so onerous as to
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leave the claimant no alternative but to quit, we do not believe he would
have attempted to stay working under those same conditions an additional
six months." (98 2633, March 8, 1999)
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HEALTH OR PHYSICAL CONDITION VL 235.05-1
General

235 HEALTH OR PHYSICAL CONDITION

235.05 General

See the specific headings, "Health," "Physical Condition," and "Stress," in this category
for matters not covered in the General section. For a discussion of cases where the
worker quits in order to relocate for health reasons, see VL 150.15 RELOCATION.

A. Suitable Work
Law: AS 23.20.385(b)

A worker only needs good cause to quit suitable work. A worker is always free to quit
unsuitable work without disqualification.

Work is considered unsuitable if:
. the work is detrime nt a | to the worker 6s healt h; 0

. the wo r k Baealih sr physical condition prevent the claimant from
performing the work.

Example: A claimant (Wescott v. State of Alaska, Dept. of Labor

996 P.2d 723, (Alaska 2000) worked as an oilfield roustabout.

Performance of his job duties aggravated his congenital club feet.

In allowing benefits, the Supreme Court held that the work was not
suitabl e. AA cl ai mant may be capabl
and yet be unsuited for it. To find suitability the hearing officer is
required to consider not only Wescot
that is, whether he was capable of performing roustabout work, but

al so any detriment that the work mig
undi sputed physical i mpairment, <club

Example: A claimant (98 0767, June 8, 1998) left her job because
the modifications to her work station that were done to
accommodate her disability were not retained when her work
station was moved. She was in constant pain. Her doctor had
released her to return to work without restriction, but this release
was based on the modifications that were no longer in place. She
complained several times, but nothing was done. In allowing
benefits, the Tribunal held, i Avorker is not expected to continue
working at a job which is injurious to the worker's health and well-
being."
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General

B.

Adverse Affect on Worker

To be considered detri ment al to the worker
materially and adversely affect the physical condition of the worker. There must
be a connection between the conditions of workandth e wor ker 6 s heal t h.

Example: A claimant (07 0430, April 10, 2007) left his job due to

problems with air quality. The claimant has allergies to dust, mold

and perfumes. Theclaimanté s wor ksi te had air qual
exacerbated his on-going medical problems. In Wescott v. State of

Alaska, Dept. of Labor 996 P.2d 723, (Alaska 2000), the Alaska

Supreme Court stated, in part,

P]hysical ability does not necessarily establish work-suitability in
the case of a worker with an existing health problem since --
according to the depadftimemtdcc pptl i Ty

detri ment al t o t,heorcliai nahnet 6csl ahi enaal ntthd
physical condition prevent ttheee cl ai m
is no issue under [the waiting-week disqualification] statute.6

6Suitabilitydé is thus an inquiry tha

term physical capabilty. A ¢l ai mant may be O&écapab
a particular job and yet be Ounsuite

Citing Wescott, the Tribunal held AT
unsuitable and the claimant not subject to disqualification.

A claimant may have a well-documented illness or disability, if it is not
affected by the conditions of the work or does not prevent the claimant
from performing the work, then it cannot be said that the work is
detrimental to the workers health and the work is considered suitable.

Example: A claimant worked in an auto body shop; he became ill
with pneumonia which he believed was caused by his work
environment. He did not seek medical advice prior to quitting. The
Commissioner ruled that competent medical evidence had not been
presented to show that the auto body work was detrimental to the
workers health; the worker did not establish good cause to quit
suitable work. (02 1589, October 24, 2002).

Long term v Short term Health Problems

In Wescott v. Dept. of Labor, 996 P.2d 723,729 the court made the distinction
between long term and short term health problems. If the claimant is unable to
work in their current occupation due to a short term illness or injury, it is
appropriate for the claimant to request a leave of absence or transfer to light duty
prior to quitting work.
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General

Only when the health problems are on-going, exacerbated by working conditions,
and the working conditions not likely to change should the work be determined
unsuitable and adjustments not required.

D. Advice of Physician

A physicianés statement is normally the be:
condition. If a worker quits work on the advice of a physician, this is considered
to be compelling in most cases.

A claimant's concern about their health or physical condition does not in itself
cause the work to be unsuitable. The effect of continued employment on the
workers health must be established, usual this is by the advice of a medical
professional (83H-UI-06, March 21, 1983)).

One exception where medical documentation is deemed unnecessary is

workplace exposure to cigarette smoke. Cigarette smoke has been established

as a public health hazard. In Commissioner decision 9426768, (May 25, 1994),

and again 01 1963, (December 14, 2001), the Commissioner ruled that it is well
established that cigarette smoke i s har mfu
doctor is not necessary to show a claimant is harmed by cigarette smoke

Example deleted.

E. Failure to Seek Medical Attention
Il n most cases, a w oedica atténton Wweakesthe e t o s eek
all egations that the workerdéds illness or d
work.

Example: A claimant quit work as a dining room attendant because
she disliked working at night and she felt that she was not getting
enough sleep. As a result, she began having emotional problems
on the job. She did not see a physician prior to quitting. However,
she did see a physician after she had quit. The Commissioner held
that the claimant had not established good cause for her leaving
suitable work because she made no effort to alleviate the emotional
problems she was suffering by consulting a health caregiver for
professional help before she quit her job. (9321175, June 18,
1993)

F. Quit to Obtain Medical Services

A quit to obtain medical services that are not available in the area is for good
cause if the services are necessary and the claimant has no reasonable
alternative. Except in unusual circumstances, a medical professional must verify
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General

that services are not available locally. The comparative cost of the medical
services is not a factor.

Example: 97 1784 deleted.

Example: In Commissioner review 02 2164, February 21, 2003, the

Commissioner statedtheagency fAcannot simply take t he
claimant that appropriate medical services are not available in the area of

the claimantds residence. To all ow such
claimant would allow any claimant to receive a travel exemption of

availability for any illness whatsoever. There must be some evidence that

the travel is necessary. Either a medical professional must have

determined that adequate services are not locally available, or a

reasonable mind must be able to conclude that the illness is such that

adequate services are not locally available. (02 2164 February 21, 2003)
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HEALTH OR PHYSICAL CONDITION VL 235.2-1
lliness or Injury

235.2

A.

lllness or Injury

lllIness

If the illness is temporary a worker is expected to seek adjustment from the
employer prior to quitting, such as a leave of absence or light duty work.

A worker may leave work because of iliness, either on a leave of absence or
permanently. If a leave of absence is reasonable, the worker is expected to
request it before quitting. However, a leave of absence may not be a reasonable
alternative to for all illnesses, nor available in all employment situations. In most
cases a doctor's statement is necessary to document the necessity for the quit.
When the situation is obvious, it is not required.

Example: The claimant last worked as a pharmacy technician, filling
prescriptions, stocking shelves, and entering data into a computer.
She worked eight hours per day, Monday through Friday. The
claimant was on her feet eight hours per day, with no scheduled
breaks. The claimant did ask for occasional breaks but the store
had no break room, requiring the claimant to rest in her car. The
claimant began having pain in her back and legs. Seeking medical
attention, the claimant was advised that she did have some
degenerative change in her condition. The doctor did not believe
the claimant was disabled; only that standing on her feet eight
hours per day would substantially aggravate her condition. The
record supported a finding that it was medically necessary for the
claimant to quit work. The work was unsuitable due to her medical
condition and a leave of absence would have been impractical. (99
1221, June 25, 1999)

Injury

If the injury/disability is temporary, a worker is expected to seek alternatives from
the employer such as leave of absence or light duty work. These alternatives
may not be available or applicable to all situations, and may leave the claimant
with no alternative but to quit.

Example: The claimant quit her job because a back injury
prevented her from working. She was advised by her physician not
to stand, not to lift more than ten pounds, and not to climb stairs.
Her employer did not have work for her within these restrictions.
The Tribunal held that she had good cause for leaving. (98 0637,
April 17, 1998)
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HEALTH OR PHYSICAL CONDITION VL 235.2-2
lliness or Injury

C. Risk of Injury or lliness

In any quit due to an alleged risk of illness or injury, the adjudicator should first
determine the ordinary risk of the occupation. Some occupations such as
logging, mining carry a higher risk than others. A person working in an
occupation assumes the ordinary risk of that occupation. Therefore a quit due to
the ordinary risks of the occupation is without good cause. To establish good
cause, the worker must show that the job risk was disproportionally high for that
occupation or for the worker.

Example: In Commissioner Review No. 757, the claimant quit work with a
gypsum producing mine. Although there was no indication that the risks
exceeded those customary for gypsum production, the claimant had a pre-
existing lung condition. The Commissioner held in this case the claimants
reason for leaving provided good cause. Although the risks of
employment were normal for the occupation, the occupation had become
exceptionally risky for this claimant due to his lung condition.
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Pregnancy

235.4

A.

B.

Pregnancy

Voluntary or Involuntary separation

The first step in adjudicating any termination of employment due to pregnancy,
whether temporary or permanent, is to determine whether the separation is
voluntary or involuntary.

If the leave is an employer requirement, then the separation is involuntary and
would be adjudicated as a discharge for the purposes of AS 23.20.379.

If the worker requests a leave of absence, the worker has voluntarily left work
for the purposes of AS 23.20.379. Good cause depends on whether it was
necessary for the worker to stop working at the time that she did.

A worker, who severs the employer/employee relationship, rather than accepting
a reasonable period of pregnancy leave, voluntarily leaves work without good
cause.

Example: A claimant quit her job because she suffered with headaches,
nausea, and dizziness due to her pregnancy. The employer allowed her to
sit down or go home whenever she mentioned the problems. She did not
ask for a leave because she did not think that an extended absence would
be fair to the employer. The Tribunal held that she quit without good
cause as she could have continued to make use of the employer's
accommodations or take leave. (99 0041, February 5, 1999)

Often a worker separates rather than take maternity leave because she wishes to
remain home and care for her child. This is understandable, but it is not
compelling for unemployment insurance purposes.

Example: A claimant requested a maternity leave for more than six
months. Because the employer's leave policy only allowed a leave of
absence for six months, the employer refused her request. The claimant
quit work in order to give birth to her child and to spend time with her child
afterwards. In denying benefits, the Commissioner held, "[The claimant]
could have taken a short leave to have her child and then returned to
work. Her desire to take a long leave of absence created her separation
from full-time employment and thus must be considered a voluntary
termination. While commendable, her reasons for desiring a leave of
absence are not compelling as to create good cause for leaving her
employment."” (81H-214, March 31, 1982)

Pregnancy Must Be Disabling

Pregnancy is a compelling reason for voluntarily leaving work if it is disabling.
A worker does not need to establish that she cannot continue working under any
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HEALTH OR PHYSICAL CONDITION
Pregnancy

VL 235.4-2

D.

circumstance; she only needs to establish that continuing work is unduly difficult

or threatens her health or that of her child.

Example: A claimant took a leave of absence from her job to which she

walked when walking became too difficult for her in the last months of her
pregnancy due to icy weather conditions. The Tribunal held that she had

good cause for leaving, due to the risks presented to herself and unborn
child. (98 0710, April 24, 1998)

Timing of the Leave

Pregnancy is considered an allowable reason to leave work at or near the time of

the birth.

A worker who works until eight days before her due date or four days
before her actual delivery date has satisfied the test of compulsion and
need not establish any extraordinary disability or furnish medical
documentation to voluntarily leave work for good cause (9027892,
October 5, 1990.)

A worker who voluntarily leaves work more than eight days before her due

date does not automatically have to establish extraordinary disability or
furnish medical documentation to satisfy the test of compulsion.

Example: A claimant quit her job on March 30, because she was

pregnant and her due date was May 3. The claimant's midwife advised
her that she could have the baby earlier, but did not advise her to quit

her job. The baby was born on April 15. In allowing benefits, the
Commissioner held, "In this case, the claimant's baby was born 15

days after she quit. She had already been told that her due date was

not certain and that she could have the baby earlier. At this point, a
doctor could do no more than rely upon a worker's subjective

assessment of her ability to work. A health advisor is most likely to tell

a worker to work as long as she can and quit when she must. A

statement would be valuable with respect to a quit occurring in the third
month of pregnancy. In the ninth month, it in most cases simply recites

the obvious. The claimant's testimony was credible. She provided
enough subjective evidence of discomfort to justify the quit."
(9121844, November 8, 1991)

Advice of Physician

Wh i

e a physicianés statement is wusual

health, it is not necessary in all situations. The adverse effect on the worker is
apparent without medical documentation.
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HEALTH OR PHYSICAL CONDITION VL 235.4-3
Pregnancy

Example: In 80B-1322, the claimant quit work when she was eight months
pregnant. Although the pregnancy was uncomplicated, she was suffering
from some dizziness and felt she could no longer do the heavy pulling and
lifting required on her job. The claimant's physician did not advise her to
quit on any specific date but left it to her to decide how long into the
pregnancy she wanted to work. The Tribunal held that the claimant's
actions were entirely reasonable and were good cause for voluntarily
leaving work.

Certainly in the latter stages of pregnancy, a common sense approach should be
taken with regards to the claimantodés assessnhn

In Commissioner decision 9121844 (November 8, 1991) the Commissioner said 6 A
(physiciands) statement would be valuabl e wi
month of pregnancy. I n the ninth month, it
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Stress

235.5 Stress

A worker who quits work on the advice of a physician or counselor because of work-
related stress quits with good cause if:

e The stress is detrimental to the workers health; and

e The workplace conditions causing the stress are not likely to improve within a
reasonable length of time; and

e The worker has made a reasonable attempt to adjust.

Stress related illness may take many forms, from emotional to physical, temporary to
chronic. Because stress related iliness is so varied, the absence of a physician's
statement advising the quit will, in most cases, show lack of good cause.

Stress that manifests with physical effects on a claimants health has long been

considered a health issue. (950896 July 14, 1995) (953327, March 5, 1996).

In Commissioner decision 97 1968 ( Feb 167, 1998) the Commissi or
stress at work may present good cause for quitti ng when it threatens a

Example: A claimant left work because job related stress was causing migraine
headaches. She sought help from medical professionals who advised her to quit.
The Commissioner found the claimant had compelling reason for quitting. (97
1968, February 17, 1998).

Example: A car salesman was experiencing high blood pressure. His doctor

advised him to find other work that did not involve sales. The Tribunal found that
he was subjected to continuous work place stress that may have caused his high
blood pressure. Quoting Wescott v. State of Alaska, Dept. of Labor 996 P.2 723,

f{P]hysical ability does not necessarily establish work-suitability in the case of a
worker with an existing health problemsince--accor ding to the depal

policymanual--6 [ i ] f accepting work is detrimental
thecl ai mant 6s health or physical condition j
work, there is no issue under [the waiting-week disqualification] statute.6
6Suitabilityoé is thus an i nqgutermphysicdhat enco
capability. Aclaimantmay be Ocapabl ebé of performing a
ounsuitedd for it.

The Tribunal found the work unsuitable and that the claimant had good cause to
quit work. (00 0525, April 6, 2000).

Only when the health problems are on-going, exacerbated by working conditions, and
the working conditions not likely to change, should the work be determined unsuitable.
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HEALTH OR PHYSICAL CONDITION VL 235.5-2
Stress

A. Advice of Physician

Because job-related stress is somewhat subjective, the absence of a physician's
statement advising the quit in most cases negates good cause. There must be
supporting evidence to show that continued employment is harmful to the

wor ker 6 s hldl-84, Manch 21(1983)H

Example: A claimant quit her job as a bank operations manager because
the long hours that she was required to work adversely affected her
health. The claimant worked an average of 56 hours a week during a six-
day workweek. She often could not leave the bank for meal breaks due to
the lack of management staff. Her physician indicated that the claimant
was suffering from "Essential Hypertension" and that "job stress seemed
to exacerbate hypertension.” He did not advise the claimant to quit, but
stated that "no job was worth her health." The claimant believed that there
was direct relationship between the work and her hypertension as well as
the sinus infections, skin allergies, and insomnia that she suffered since
she began the job. The Commissioner held that the claimant voluntarily
quit work, but with good cause because the medical statements she
supplied and her physician's own statement supported her contentions
and she showed that she made a reasonable effort to adjust the situation
prior to her termination. (9321805, June 15, 1993)

B. Normal for the Occupation

Some jobs have more potential for stress than other, such as social worker, air
traffic controller. A claimant does not have good cause to quit if the stress of the
job is normal for that particular occupation. (99 1899, August 20, 1999)
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250

LAST WORK

A finding of voluntary leaving under AS 23.20.379(a)(1) applies only to the worker's last

work.

A definition of "last work™" depends first upon the definition of "work," and then upon a
determination of what is to be considered the person's most recent work.

Regulation: 8 AAC 85.095(h)

A.

B.

Definitions

1.

Work

The term "work" is not defined in the Alaska Employment Security Act.
The Act defines "employment” to include only work covered for benefit
purposes under the Act, but work includes both covered and uncovered
employment, as long as there was an employer/employee relationship.
Work, as used in the Act most nearly means "job."

Work includes permanent, full time, part-time, or stop-gap work. It also
includes work where wages are paid in kind, such as room and board.
Reporting to a job without actually performing services is considered work,
if show-up or standby pay is paid or owed.

2. Employer-employee relationship
"Employer/employee relationship"” is a relationship in which service is
done for wages under any contract of hire, written or oral, express or
implied.

3. Wages
"Wages" are in turn defined in AS 23.20.530 to include all payment for
service from whatever source, including "commissions, bonuses, back
pay, and the cash value of all remuneration in a medium other than
cash. . ."

Last Work

1. General

Last work is the person's most recent work before filing a claim for benefits
in which there was an employer/employee relationship.

The duration of the last work is irrelevant. Even if the last work was
performed for less than a day, it is the last work if there was no other work
intervening between that work and the filing of the claim.
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LAST WORK VL 250-2
Example: A claimant (98 0236, February 26,1998) worked until July
1997 for Aurora Village Chevron. He filed a claim effective January
6, 1998. He had also worked briefly in December of 1997 for
Frontier Towing. That job was his last work.
2. Continued claims status

If the claimant is in continued claims status, the most recent work is the
last employer for whom the claimant worked during the week claimed.

Example: In 9027696 (December 3, 1990) the claimant was in
continued claim status from April 28 through June 16, 1990. On
May 18 the claimant quit his full-time job as a sales clerk for Baker
and Baker, Booksellers. On the same day, the claimant was hired
as an on-call substitute teacher for the Fairbanks North Star
Borough School District. He worked for them on May 18 in the
afternoon. Because the claimant was in continued claim status for
the week ending May 19, his most recent work is the last employer
for whom he worked during the filing period. Therefore, his
employment with the North Star Borough School District was his
most recent work.

3. Simultaneous jobs

In some cases, a person has two jobs simultaneously, for example
working days for one employer and nights for another. If the worker
leaves both employers at the same time, the last work is the last employer
for whom the worker actually performs services.

4, Work for temporary help agency

If the worker is employed by a temporary help agency, the employer is
always the agency, not the agency's client who receives the services.

5. Not included as last work

Unpaid training periods, such as training conferences for
prospective salespersons, when the applicant is hired only after
successfully completing the training period;

Work performed in prison by an inmate;

Jury duty;

Inactive military service;

Self-employment; and

Short term, casual or temporary work taken to avoid disqualification
for an earlier work separation.
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C.

Self-employment

Self-employment is never a person's last work, and leaving self-employment
raises no issue. In addition, self-employment may not be used to purge a
disqualification.

AS 23.20.525(a)(8) states the distinction between self-employment and "work" (in
which there is an employer-employee relationship). This is a coverage provision,
but it is useful in determining "last work™ under AS 23.20.379 as well. The fact
that an employer or the worker or both consider the work as self-employment is
not determinative. It must meet all of the three tests below.

Service is self-employment (and therefore not "work™) only if all three conditions
are conclusively shown.

1. The worker is free from control and direction in the performance of the
service;
2. The work is done outside the course of business or place of business of

the enterprise for which the service is performed; and,

3. The person doing the work has an independently established trade,
occupation, profession, or business of the same nature as that involved in
the service performed.

Short Term, Casual or Temporary Work Taken to Avoid Disqualification

At times a worker attempts to circumvent disqualification for leaving last work by
taking a short term, casual or temporary job; that is, sham employment. Sham
employment is principally characterized by the job being offered tailor-made to
the individual through direct personal contact, rather than being offered to any
gualified applicant. Other factors which may, but do not necessarily, indicate
sham employment, are:

o Work other than in the person's usual occupation or occupations;

Example: After quitting his job as an eligibility technician, a claimant
took a temporary job with his neighbor clearing wood and sheet
rock from his property and mowing his lawn. As he was not
seeking work as a groundskeeper or laborer, the Tribunal held that
the work was inconsequential in comparison with his regular
employment and therefore constituted a job taken in order to avoid
disqualification. (98 1938, October 16, 1998)

. Work for someone who is otherwise not an employer, and who has no
established business; and

Example: In 88UI-0715, (May 13, 1988) the claimant took a
temporary job with someone who did not employ anyone else and
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had no established business. The Tribunal held that there was no
employment, based on the relationship between the claimant and
the so-called employer.

. Work for a short period of time, usually a day or less.

Example: A worker quit a job, and, before filing for benefits,
accepted a short-term position as a house-pet-sitter. Although the
timing was fortuitous, the work was not sham employment, as the
employer was seeking a sitter while he traveled, and had asked
other people to recommend someone reliable, and the worker
needed the job.

Example: In 96 2217, (December 16, 1996) the claimant quit a job
and accepted a one-day position transplanting strawberries. She
had worked for the owners on call before. She stated that she had
taken the job as a possible means of circumventing the statute. The
Commissioner held that the work was not sham employment but
was taken to avoid disqualification.
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305

MILITARY SERVICE

Separation from Military Not Subject to AS 23.20.379

A voluntary quit issue under AS 23.20.379 (a)(1) cannot arise in connection with
a separation from military service, including National Guard duty, regardless of
the reason for separation from the military.

National Guard Active duty is considered work and is considered "last work" for
unemployment purposes, although the reason for the separation is not
addressed.

Job Retention and Re-employment Rights

Title 38, Chapter 4312, of the United States Code requires job retention and re-
employment rights for military personnel.

If an ex-service person requests information as to re-employment rights under
federal law, they should be referred to the Veteran's Employment Representative
(VER).
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315

VOLUNTARY LEAVING VS. REFUSAL OF NEW WORK

Contract of Employment

The definition of "new work" depends on whether the offer is a new contract of
employment. All work is performed under a contract of employment between a
worker and employer. The contract may be written or oral, detailed or general,
formal or informal. In any case, the contract describes the duties the parties
have agreed the worker is to perform, and the terms and conditions under which
the worker is to perform them.

The existence of an ongoing contract of employment does not depend upon
whether the claimant is "unemployed" as defined in AS 23.20.505.

Example: A claimant who is on a three-week layoff with a definite return-to-
work date has not severed an existing contract of employment.
Nevertheless, the claimant is considered unemployed for unemployment
insurance purposes, since the claimant is performing no work and has no
earnings for the three-week period.

For determination of the separation date when a leave of absence or lay-off
period is involved, see VL 440 Separation Date i Leave of absence.

Leave Period or Layoff

As stated above, a worker is considered unemployed during any layoff or leave
period.

1. Definite leave or lay-off period

If the leave or layoff is for a specific period with a definite return-to-work
date, the contract of employment has not been terminated. Therefore, in
such cases, if a worker fails to return at the end of the leave or layoff, the
person has voluntarily left employment at that point. The person has not
refused an offer of new work. See VL 440 Separation Date for
establishing the separation date in these situations.

2. Indefinite leave or lay-off period

An indefinite layoff or leave period terminates the existing contract of
employment. Any subsequent offer made to the worker is an offer of new
work, regardless of whether the job duties or conditions are the same or
different from those of the previous period of employment.
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C. New Work vs. Changed Work Conditions
1. New Work

New work is an offer by a worker's present employer that changes the
existing contract of employment in terms of:

. different duties from those the worker agreed to perform; or

. different terms or conditions of employment from those in the
existing contract.

Example: A claimant quit her job when her hours were increased.
Everyone else in her job class worked the longer hours, but she
could not due to her health condition. In allowing benefits, the
Tribunal held the work was no longer suitable for her and no
reasonable alternative existed. (98 0660, April 23,1998)

Example: A claimant left work when the employer closed the store
where she worked as a full time manager and offered her a part-
time sales position in another store 17 miles away. The Tribunal
held the closure of the store ended her contract of work; she was
discharged but for reasons other than misconduct. The offer of a
part time sales position in a new location was reasonably differed to
be considered an offer of new work. (98 0931, May 21, 1998)

If the worker performs any service or receives show-up or standby pay on
the new job, this new work becomes the
separation from the previous job is irrelevant.

2. Contract not including new duties

The Commissioner has held that a worker has compelling reasons for
voluntarily leaving work if the existing contract of employment does not
include the new duties (9122004, March 4, 1992) and the new duties are
reasonably different from those the worker agreed to do.

Example: A bus driver for a tour company worked at a rate of $9 per
hour. After two or three minor accidents, he was removed from the

bus driver position and offered a customer service position that paid
$8 per hour. The Tribunal held that the difference in pay and duties
made it an offer of new work. (97 1869, September 18, 1997)

3. Contract including varied duties

In some occupations the contract of hire includes a variety of different
duties, or the work practices of the occupation include a variety of duties.
A worker who leaves work rather than accepting a change in job duties
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authorized by the existing contract of employment, has voluntarily left work
without good cause.

Likewise the contract or work practices of the occupation may require the
worker to transfer from one department to another as work is available. A
worker who leaves rather than accept a transfer to reasonably related
work at a comparable rate of pay (9029033, April 24, 1991), leaves work
without good cause.

Example: A claimant worked as a personal care attendant. When
that position ended, the employer offered her a position as either a
certified nurse's aide or as a food service attendant. The Tribunal
held that the positions were similar in duties, pay and hours to
those in her existing contract, so that her refusal to accept the
positions was a voluntary leaving of existing employment, not offers
of new work. (97 1512, July 23, 1997)

D. Reasonableness of Requirement

A worker who voluntarily leaves work because an employer requires the worker
to perform duties outside the scope of the worker's employment leaves work
without good cause, if the employer's requirement is reasonable and motivated
by business necessity.

The reasonableness of the employer's requirement depends upon the
relationship between the worker's occupation and the new duties. A worker does
not have good cause for voluntarily leaving work because the required duties are
not customary in the occupation, as long as the duties are reasonably similar and
the request is motivated by business necessity.

Example: A travel agent voluntarily left work because her supervisor
assigned her the additional duty of soliciting business for the travel
agency by telephone. The claimant contended that telephone
soliciting was not a customary duty of a travel agent. The employer
contended that the duty was customary and believed it was proper
to require agents to solicit business in their spare time. In denying
benefits, the Commissioner held, "The assignment of additional
duties, even if outside the scope of the original hiring agreement,
does not automatically give a worker [good] cause to quit. An
employer must be given some flexibility to assign work and respond
to business conditions. If the conditions of work are significantly
altered, the suitability of the new conditions must be determined
under the 'new work' standards in AS 23.20.385. There was no
such significant alteration of the terms and conditions of work in this
case." (9028974, January 18, 1991)

If the employer's requirement is not reasonable, is motivated by reasons other
than business necessity, or changes the conditions of work to below prevailing
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for the occupation, then the worker may have good cause for voluntarily leaving
work.

In all cases, the worker must express dissatisfaction to the employer about the
change in terms and conditions, and allow the employer opportunity to remedy
the situation.

An employer's requirement that the worker perform duties outside the scope of
the worker's employment is unreasonable if the new duties:

. are beyond the worker's abilities;

o impose undue risks that are unusual for the worker's occupation;

o imposed for the purpose of harassment;

. cause the worker to perform at a higher skill level at a lower wage;

o are at a considerably lower level of skill and status, and demeans the

worker or causes the worker to lose the skills in the worker's customary
occupation; or

o the duties are morally repugnant to the worker (9324931, February 9,
1994.)

Example: A claimant quit his job when it was reorganized and he
was given work to do that was basically clerical in nature, although
he was in fact a construction manager. He attempted to resolve the
matter with several levels of supervision. The Tribunal held that the
work was so far beneath his skill level as to give him good cause to
quit. (97 1598, August 1, 1997)

E. Offer of Continued Work at Expiration of Contract

If at the end of a contract of employment or temporary assignment there is no
further work immediately available, the worker is laid off due to lack of work. If
the worker refuses an offer of additional work from the employer at the
conclusion of the contract under the same terms and conditions of employment
and without a break, the worker's refusal to continue working raises a voluntary
leaving issue (9227165, August 26, 1992.)

F. Discharge or Leaving after Trial Period

When the claimant gives the prospective work a trial, even though it is for an
exceedingly brief period, any issues are properly decided under voluntary leaving
or discharge. Even if the claimant performed no actual work, but was paid, the
issue is a separation, not refusal.
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345

B.

PENSION - RETIREMENT

Mandatory Retirement

Automatic or compulsory retirement because of a company policy or collective
bargaining agreement or an employer's rule which prohibits employment of
anyone past a certain age is an involuntary separation, since the worker does not
have a choice in remaining in employment at the time of the separation.

Example: A claimant (97 1849, November 18, 1997) quit his job after
attempting to return to work as a pilot following a period of illness. He
could not pass the flight test, nor, if the employer would not let him retrain,
re-take the test, or transfer to other work. His only option was to take a
flight check test, which he did not believe he could pass. If he attempted it
and failed, he would lose his pension. He was only months short of the
mandatory retirement age. The Tribunal held that he had good cause to
quit.

Optional Retirement

General

A worker who retires when it is not compulsory to do so leaves work
voluntarily. Leaving solely to qualify for a pension is without good cause.

In 80H-49, a longshoreman left his employment when he reached
65. He contended that the job was too hard on him because of his
age, but offered no evidence of specific physical ailments or
disabilities that would keep him from the work. Although there was
no mandatory retirement policy in the longshoremen's union, he
was eligible for a pension at the age of 65. The Tribunal held that
the primary reason the claimant quit was to receive his pension.
The quit was without good cause.

Special bonus or separation payment

In 98 0607 (May 8, 1998) the Tribunal held, "[A]n offer of a special bonus
or severance payment upon separation, although undoubtedly inviting,
fails to establish good cause for voluntarily leaving."

Example: In the case cited above, the claimant was offered a
voluntary "buyout" by the employer of $20,000 as a retirement
incentive to enable the employer to downsize. He was not faced
with a layoff, although he did not know what his status would be in
subsequent years. The Tribunal held that the offer, although
inviting, was not good cause for his leaving.
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363 PERSONAL APPEARANCE

A worker who leaves employment because of unwillingness, as opposed to inability, to
conform to reasonable standards of personal appearance imposed by the employer
leaves without good cause.

Persons have a right to dress and groom as they choose. However, employers have an
equal right to establish reasonable standards of dress and grooming. These include
standards designed to ensure the safety of employees working with machinery or in
other dangerous areas; standards to protect the health and cleanliness of employees
serving the public; and standards necessary to maintain the employer's image in
dealings with the public. Employers have a right to set and enforce such standards
except as limited by union, governmental, or other established controls.
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365 PROSPECT OF OTHER WORK

A. Quit to Seek Work

A worker does not have good cause to quit a job just to look for other work. In
79H-197, the Commissioner held, "A leaving of suitable work . . . in order merely
to seek work is, of itself, a leaving without good cause.”

A quit to seek other work often implies that the former work was not considered
suitable by the worker. When the worker's reason for leaving is due to
dissatisfaction with wages, hours, or other conditions of work, the worker's
eligibility then depends on whether the working conditions themselves were good
cause for leaving work. See the appropriate categories of the VL section to
determine if the work was suitable.

B. Quit to Accept Other Work

A worker who leaves work to accept an offer of work that gives reasonable
assurance of more permanent work under better wages, hours, or other
conditions is considered to have left work for good cause, even if the new
employment fails to materialize, so long as the worker is not responsible for the
failure to begin the new employment (9224137, April 2, 1992.)

If the worker performs any service or receives show-up or standby pay on
the new job, this new work becomes the worker's "last work," and the
separation from the previous job is irrelevant.

1. Assurance of new job

It is assumed that a worker tries to insure continued employment.
Therefore, a worker who quits to accept new work must have definite
assurance of the new job before good cause can be established for
quitting the previous job.

. A written or oral promise of employment must be made, and
A reasonably definite starting date must be established.
. The offer of employment must be made by a person with the

authority to hire.

Example: A claimant (98 0167, February 19, 1998) quit her job
because she believed that she had another job with better pay. The
prospective employer testified that she had only been told that
there was a good prospect of work as an employee had given
notice. She quit work after having been notified that the new job
was not available because the present occupant of the position had
rescinded her notice. The Tribunal held that the offer of prospective
work was not bona fide, and that the claimant therefore left her
employment without good cause.
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2. Better wages, hours, or other conditions

A worker has good cause for leaving work to accept better employment
elsewhere. This may include better wages, hours, or other conditions. A
worker does not have good cause, to leave employment to accept new
work that does not in any way improve the worker's circumstances. What
is better employment must be determined individually.

a. Permanence of new work

Leaving permanent work to take temporary work, even at a higher
rate of pay, generally is without good cause. This is usually true
even if the permanent work is part-time. However, each case must
be considered individually, and a skilled long-term temporary job
with the opportunity to become permanent may be better than an
unskilled permanent job with no hope of advancement.

Example: A claimant (97 1456, July 10, 1997) quit his
permanent job to take a commercial fishing job with his
uncle. The Tribunal held that the temporary nature of the
commercial fishing job, combined with its probably lower
remuneration, did not give him good cause to leave.

In 80B-115, a waitress left her employment in Fairbanks to
take a house sitting job of about two to three weeks. Even
though her waitress work occupied her only two days per
week, the Tribunal held that she left without good cause,
because the new work did not improve her working
conditions.

On the other hand, leaving temporary work to accept permanent
work is for good cause, even though the permanent work pays the
same or somewhat less than the temporary work.

Leaving temporary work for other temporary work that is more
advantageous as to pay or duration is for good cause.

Leaving part-time work to accept full-time employment is for good
cause, even if the hourly rate for the full-time work is the same or
less than the part-time employment.

Leaving part-time permanent employment to accept full-time
temporary employment may be for good cause if the overall
conditions for the worker have improved. Always consider the
number of hours in the part-time work on the one hand, and the
length of the temporary work on the other.
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Example: Leaving a 24-hours-per-week permanent job for a
full-time one-week job would not be with good cause,
regardless of the benefits in wages in the temporary job.
Leaving a 10-hours-per-week permanent job for a six-month
temporary job would probably be with good cause.

Leaving full-time work to accept part-time work is without good
cause, unless the worker has a compelling reason for accepting
part-time work. Also note that in this case an availability issue may
be raised.

b. Pay

The next step in determining good cause for leaving work is to
consider the relative pay of the two jobs. Although the rate of pay is
extremely important, it should not be emphasized to the exclusion
of other factors.

However, when other factors are equal, a worker has good cause
for leaving work to accept other work at an increase in pay. In
determining whether the new job actually results in increased pay,

consider:
. Basic wage;
° Shift differentials, if any;

Payment in kind, such as board and room furnished by the
employer; and
Guaranteed overtime.

Example: A claimant quit work after his employer failed to
honor a promised pay raise. He had secured a job in
California that paid several dollars more per hour. In

all owing benefits, the Commi
person would leave a job that failed to keep its promise of
scheduled raises for new employment that paid a better

wa g el0-6489%, October 1, 2010)

C. Other conditions of work

Conditions other than wages and hours may be good cause for
leaving one job to accept another job. The change in jobs must,

however, improve the worker's circumstances, as, for example, a

more healthful working environment. Otherwise, the quit is for
personal reasons that are not good cause.

Paragraphs deleted.
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C. Quit to Pursue Self-employment

For a discussion regarding the difference between "work" a n delfi@&mployment,”
see VL 250 Last Work.

A quit to enter or retain self-employment is always without good cause,
regardless of the permanence of the self-employment, and regardless of whether
the self-employment results in improved wages, hours, or other conditions.

Example: The Commissioner held, "[The unemployment insurance
program] is not intended to protect those who go into self employment . . .
| hold, therefore, that any person who has voluntarily left suitable work to
enter self employment has left work without good cause." (82H-UI-169,
October 6, 1982)

Example: A claimant quit his job when the employer relocated to an area
where the workers could not use their own cars. They were to be brought
into town by bus, but the employer could not guarantee when that would
be. The claimant had a boiler maintenance job, as self-employment, that
he would not be able to continue when he did not know when he would be
available to do it. The Tribunal held that the self-employment did not give
him good cause to quit. (98 0367, March 26, 1998)
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385 RELATION OF ALLEGED CAUSE TO LEAVING

A. Proximate Cause

1. Close in time

In order to be good cause for leaving, the incident or circumstance
allegedly causing the quit must be close in time to the quit itself. A single
circumstance remote in time from the quit cannot be good cause for
leaving. In addition, the longer a worker remains employed under the
objectionable circumstances, the less weight can be given to those
circumstances in determining the true cause of the leaving. The
Commissioner has stated, "The establishment of good cause for leaving
work is dependent, among other things, on the proximity of the incident
creating the quit to the quit itself.” (82H-UI-184)

Example: A claimant, employed as an acting supervisor, was
passed over for promotion to the permanent supervisor's position,
and was unable to get along with the new supervisor. He consulted
a physician who indicated that he "might be getting an ulcer." The
physician advised the claimant to quit his job because of his health
problems. However, the claimant worked an additional five weeks
before giving notice, because he wanted to see if things improved
with his supervisor. He did not advise the next level of authority of
any of his problems. The Commissioner decided that he had left
work for a non-compelling reason because although the claimant
was advised by his doctor to quit, the claimant removed that as
proximate cause for the quit by working an additional five weeks
before giving notice. At the time he quit, he did so because he had
decided it "just wouldn't work out." However he gave the employer
no opportunity to rectify the situation. (82H-UI-184, above)

However, there is no general rule as to what length of time must elapse
before a given occurrence or circumstance is no longer the proximate
cause for the quit. The question that must be resolved is whether the
average reasonable and prudent person would have quit after that length
of time for that reason. If the quit is because of an ongoing condition to
which the worker objects, the question is whether the worker's continued
employment represents a good faith attempt to adapt to the condition, or
whether the worker's continued employment shows that the circumstance
was not compelling.

Example: A worker may continue working with a disability, even
though advised to quit by a physician, because the worker needs
the wages. If the worker finally quits because of an inability to do
the work with the disability, good cause is not negated merely
because the worker continued in employment for an extended
period of time.
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Examples deleted.

2. Cause in existence at time of quit

The alleged cause must exist at the time of leaving. If the condition has
been remedied or is about to be remedied, it cannot be considered good
cause for leaving.

Example: A worker who has been working under the supervision of
a foreman with whom the worker has a very bad relationship leaves
the day before a new foreman is to start on the job. If this fact is
known at the time of leaving, such leaving is without good cause.

3. Alleged cause is reason for quit

A claimant may establish good cause to quit due to working conditions, but
only if the working conditions were the reason for quitting. There must be
a connection between the alleged conditions and the reason for leaving.

Example: Claimant quit work to attend school. After he quit, he

became aware that some of his employ
have been up to code. He then claimed that the work was not

suitable. The Commissioner ruled that the reason he quit had

nothing to do with the working conditions. (8925912, May 4, 1990)

B. Two or More Reasons for Quit

A worker may give two or more reasons for quitting. However, the one reason
that was the precipitating event is the real cause of the quit, with the other
reasons being incidental. In such cases, good cause depends on the
precipitating event and the other reasons are irrelevant. In many cases, the quit
is in fact caused by a combination of factors, but, although the other factors
contributed to the worker's overall dissatisfaction, the worker would not have quit
at the particular time, had it not been for the precipitating event.

1. Most recent occurrence

The most recent occurrence is most often the cause of the quit. This is
especially true if the other reasons are based on incidents that happened
long before the quit, or are based on conditions under which the worker
continued working for some time.

Example: A medical technician who had been employed at a
remote communications site for two years listed a variety of
reasons for quitting, including racial discrimination, harassment,
personal family problems, and a desire to continue his education.
However, the claimant testified that he gave notice when the plane
that was returning him to the job site nearly crashed. The claimant
had filed two grievances with respect to the working conditions at
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the site, and there had not been a final resolution of those
grievances at the time he quit. The claimant was "unable to confirm
that, had it not been for the airplane incident, he would have left his
position...0  TThmikunal held that the proximate cause of the
separation was the airplane incident. (81A-184)

2. Combined Influence

A quit may be caused by the combined influence of several reasons.
However, the precipitating event is the reason for the separation, although
the combined effect of the reasons may be taken into account in
determining good cause.
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425

SUITABILITY OF WORK

Law: AS 23.20.385(a)(2) and : AS 23.20.385(b)

Regulation: 8 AAC 85.410

A.

C.

Definition of Suitable Work

Suitable work is defined in AS 23.20.385. This definition applies to work refusal
issues under AS 23.20.379(b) and voluntary leaving issues under AS
23.20.379(a)(1). However, the definition of suitability cannot be applied in exactly
the same way for both voluntary leaving issues and work refusal issues. A
worker does not necessarily have good cause to voluntarily leave work based on
the same suitability factors that would give the worker good cause to refuse new
work.

When Establishing Suitability of the Work Is Necessary

A worker who voluntarily leaves unsuitable work leaves with good cause. The
suitability of work need not be considered in every case. The suitability of work
must be examined if:

o the worker objects on any ground to the suitability of wages, hours, or
other conditions of work; or

o the worker specifically raises the issue of the suitability of the work; or

o facts appear at any stage of the investigation that put the agency on notice
that the wages, hours, or other conditions of work might be substantially
less favorable than those prevailing for similar work in the locality.

If it becomes apparent to the adjudicator that conditions of work were less than
prevailing, or sub-standard, than suitability of work should be considered.

Example: The Commissioner of Labor reversed a Tribunal decision and
allowed benefits, holding the work the claimant left was not suitable work
due to violation of minimum wage laws. The claimant apparently did not
quit work because of a minimum wage dispute, but the minimum wage
problem was detected during the Commissioner review. The
Commissioner held, "As the Department entrusted with the charge of
enforcing the minimum wage law, we must consider work paying below
that level to be inherently unsuitable. (95 2379, November 27, 1995)

Determination of Suitability

In determining whether the work is suitable for the worker, consider:

1. The degree of risk to the worker's health, safety, and morals.
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2. The worker's physical fitness for the work.

Physical ability does not necessarily establish work-suitability in the case
of a worker with an existing health problem. If accepting work is
detrimental to the w o r k Beali,sr if the worker's heath or physical
condition prevents the worker from performing work, the work is not
suitable. Suitability encompasses more than the short-term physical
capability. A worker may be capable of performing a particular job and yet
be unsuited for it.
Example: A claimant was employed as a car salesman. He worked
many long hours and felt highly stressed as each salesman was
pressured into selling cars to keep from losing his or her job. The
claimant was seeing a doctor and taking medication for high blood
pressure. While the doctor did not advise the claimant to quit, the
doctor did advise that the salesman job was too stressful for the
claimant's medical condition. The combination of too much
workplace stress and the claimant's high blood pressure condition
rendered the work as a salesman unsuitable for the claimant. (00
0525, April 4, 2000)

3. The worker's prior training, experience, and earnings.

4. The length of the worker's unemployment.

5. The prospects for obtaining work at the worker's highest skKill.
6. The distance of the available work from the worker's residence.

Work that is unreasonably distant from a worker's residence is unsuitable
and the worker has good cause for leaving it.

Example: The claimant worked for a staffing agency that provided
him a temporary assignment working for a company installing
electrical systems. The work in his immediate area ended and the
employer indicated they would like him to do the same work in a
community 118 miles from his home. The claimant declined the
assignment citing child care difficulties and the low rate of pay for
work that would require him to be away from his home. Finding
that the work was temporary, offered relatively low pay, and was
relocated to an unreasonable commuting distance, the
Commissioner found the claimant had good cause for quitting. (99
1253, September 2,1999)

7. The prospects for obtaining local work.

8. Other factors that influence a reasonable and prudent person in the
worker's circumstances.
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Example: A claimant quit her job as a child day care teacher when it
was determined that she had an alcohol problem. The Tribunal
held that her inability to function properly made the work unsuitable.
(98 2648, January 15, 1999)

D. Determination of Unsuitability

If the conditions of work violate a state or federal law concerning wages, hours,
safety, or sanitation, the worker has good cause for leaving, regardless of the
length of time that the worker has worked under the objectionable condition.
Suitable work does not include:

1.

2.

Employment vacant due directly to a strike, lockout, or other labor dispute

Employment that offers substantially less favorable conditions (wages,
hours, etc) than those prevailing for similar employment in the locality.

Example: A claimant quit her job as a waitress when she
discovered that the job did not include tips. Without tips the job
paid less than half of what she earned at her previous job, which
included tips. The Commissioner held that the work was not
suitable because there was no showing that the rate of pay was
prevailing. (98 0020, April 16, 1998)

Employment that requires joining a company union, prevents the worker
from joining a union, or requires the worker to resign from a bona fide
labor organization

Employment under illegal conditions of pay or hours
Employment in work that violates laws or regulations

Example: A claimant quit his job because he was required to do
plumbing work which he was not licensed to perform. He brought
his concerns to his supervisor, who took no action. In allowing
benefits, the Tribunal held that the lack of regulatory compliance
made the work inherently unsuitable. (99 2195, October 1, 1999)

E. Acceptance of Conditions of Employment

1.

Length of time on job

In voluntary leaving cases, examine the length of time that the worker has
been employed under the conditions for which the worker left. If the
worker has accepted the conditions of work by remaining on the job under
those conditions for a significant period of time, then the work may be
considered suitable even if the conditions of work are below those
prevailing for similar work in the locality.
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The worker has not accepted the conditions of work if:

. The worker has remained on the job only for a short period of time
under those conditions; or
. has attempted to have the conditions adjusted.

Where the worker has not accepted the conditions of work, they are
considered under the new work provisions of AS 23.20.385(a)(2) (92
25179, June 25, 1992.)

2. Change in conditions

If the worker's circumstances change, or the conditions of employment
change, examine the length of time that the claimant has worked after the
conditions or circumstances have changed.

F. Requirement to Broaden Suitability Criteria

For the first thirteen consecutive weeks of unemployment, only work in the
claimant's customary occupation needs to be considered suitable. After the
claimant has been unemployed for thirteen or more consecutive weeks, the
criteria for suitability of work is broadened to include any work for which the
claimant is fitted by experience and training.

Example: A claimant worked for one week as a driver/trainee and guide.
He was required to learn to drive a large tour bus while speaking to the
passengers. He had no previous public speaking or public service
experience. For this reason, although the claimant had been unemployed
for more than thirteen weeks, the Tribunal held that the work was not
suitable. (98 0753, April 30, 1998)

G. Efforts to Adjust

The "good cause" standard, and its attendant requirements that a worker have
compelling reason to leave work and exhaust all reasonable alternatives before
quitting, applies only when a worker quits work that is suitable. A worker is
always free to quit unsuitable work.

Example: Despite being born with club feet, a claimant had worked as a
roustabout in Prudhoe Bay for over ten years. He had been on leave for
an operation on his feet and returned to work without restrictions from his
doctor. While the doctor did not advise the claimant to quit work or
change occupations, the doctor did suggest that the claimant pursue other
job types in the future that would not require prolonged standing or
walking on hard, uneven surfaces. The claimant resigned because he felt
his employer failed to offer him reasonable accommodations for his foot
condition by placing in other permanent work. In determining that the
work was unsuitable, the Court ruled that the claimant was not required to
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pursue alternative employment opportunities with the employer, albeit
permanent, temporary, or part-time, or show good cause for quitting.
(Wescott v. State, Department of Labor, 996 P.2d 723 (Alaska 2000)
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440

SEPARATION DATE

Unemployment Status

A worker's unemployment status under AS 23.20.505 does not determine the
worker's separation date. A voluntary leaving may in fact occur while the worker
is already technically unemployed under AS 23.20.505, if there is a severance of
an ongoing employer/employee relationship.

Point of Separation

A voluntary leaving occurs whenever:
The worker voluntarily ceases performing services for the employer;

Example: A claimant was employed on a job due to end around
July 30. However, the projected completion date was moved
forward one week. He was absent from work August 1, due to
illness and August 2, because of church attendance. The next
three days he went to Seattle for a planned, three-day vacation trip
to Seattle. On August 5, he traveled to Kodiak to perform volunteer
work for a religious order. In denying benefits, the Tribunal held
that the claimant had effectively quit work to vacation and then to
travel to Kodiak, neither being good cause. (99 2138, September
30, 1999)

Or, the worker severs an ongoing employer/employee relationship, regardless of
whether the worker is performing services at the time.

Example: The Commissioner held, "[A]n individual may have a 'first
week' of unemployment when the individual ceases to perform
services and again another ‘first week' of unemployment when the
employer-employee relationship is actually severed." (83H-UI-087,
June 6, 1983)

A voluntary leaving issue is not addressed until the worker has filed a claim for
benefits in the week in which the worker left work or in a subsequent week. (98
2336, November 19, 1998.)

Leave of Absence

1. Definite leave of absence

A voluntary leave of absence for a definite period suspends but does not
sever the employer-employee relationship. (9227526, September 15,
1992).

If the worker files a claim immediately after the worker begins a leave of
absence, then the separation date is the date that the leave of absence
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began, and the separation is adjudicated on the reason the worker has
taken a leave of absence.

If the worker files a claim during a definite leave of absence because they
have decided not to return to work, but have not yet notified the employer,
then the separation date is the date the claim was filed.

If the worker files a claim during a definite leave of absence because the
worker has decided not to return to work and has notified the employer,
then the separation date is the date they notified the employer they would
not be returning to work.

If the worker files a claim after the end of a definite leave of absence
because they did not return to work, then the separation date is the date
that employer-employee relationship was severed, or the date that the
worker was supposed to return to work and did not do so. The separation
is adjudicated on the reason that the employer-employee relationship was
severed. (9225049, June 23, 1992).

Example: In the case cited above, the employee of a seafood
processing firm took a medical leave of absence for a week due to
tendonitis in his hands. When the claimant's leave of absence
ended, the claimant requested to return to work. He was told that
there was not enough work remaining in the season and therefore
was laid off. The claimant filed an initial unemployment insurance
claim after his layoff date. In allowing benefits, the Commissioner
held, "In this case, the claim was not filed until after the claimant
had been laid off. He was on medical leave for only a week. He
asked to return to work and was told that there was no work. His
unemployment when he filed the claim was due to the layoff, not
the medical leave." (9225049, June 23, 1992)

2. Indefinite leave of absence

An indefinite leave of absence severs the employer-employee relationship.
The separation occurs at the beginning of the leave of absence, and no
further separation issue can arise, regardless of the actions of either party.

3. Unspecified leave of absence

An employer may grant a leave of absence for a definite but unspecified
period. This is often true in cases regarding a maternity leave of absence
where the employer holds the worker's job open and requests that the
worker return to work when she is able. Such a leave of absence does
not sever the employer/employee relationship. If the worker gives notice
to quit or fails to return to work when requested, a voluntary leaving issue
may arise at that time.
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D. Layoff

1. Indefinite Period

A layoff for an indefinite period severs the employer/employee
relationship, and no further separation issue can arise.

2. Definite Period

A layoff for a definite period does not sever the employer/employee
relationship. If the worker does not return to work on the back-to-work
date, the worker has voluntarily left work, effective that date.

If a claimant is placed on a layoff with a definite return to work date, but
notifies his employer prior to or on the last day of work that he will not
return to work after the layoff period, then the work separation at the point
of layoff becomes a voluntary quit. (05 1364 and 1365 October 5, 2005)

If a claimant, in layoff status for a definite period of time, resigns after the
layoff date, a voluntary quit occurs at that point. (05 1364 and 1365
October 5, 2005)

E. Receipt of Payments

Receipt of payments may affect the separation date depending on the
disbursement of the funds.

1. Lump sum payments

Lump sum payments of sick pay, accrued vacation pay, holiday pay, or
severance pay do not extend a worker's period of employment past the actual
separation date. These payments are simply deducted, as appropriate, from
benefits otherwise due under AS 23.20.362.

2. Periodic payments

Some workers use their accrued leave prior to separating from a period of

employment. If a worker is receiving accrued leave, holiday pay, or sick pay on a

regularly scheduled pay periodand i s consi derthedvorkerien pay st .
still attached to the employer. The separation date is when the leave is

exhausted and the worker terminates employment. See MISC 375.05 and TPU

80 for more information.
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450 TIME
450.05 GENERAL

For separations from temporary employment, see VL 440 Separation Date.

For separations from on-call employment, see VL 135.05.C Working on Call.

For cases involving a reduction in hours, see VL 450.4.C Reduction in Hours.

A. General Discussion of Time Factors

A quit due to work hours is for good cause only if the hours of work are illegal,
violates a collective bargaining agreement, or are more than prevailing hours for
the occupation in the local area.

Example: A claimant (97 2291, November 19, 1997) quit his job
because the employer did not give him the days off that he wanted
to attend to personal matters. The employer was still considering
the request for the change at the time that he quit. The Tribunal
held that he had not shown good cause for needing the change, nor
had he allowed the employer time to grant his request.

A worker does not have good cause to quit because the hours, days, or shifts are
inconvenient, undesirable, or interfere with other activities such as self-
employment. The employer may have a variety of business reasons for requiring
the work schedule. The employer's prerogative to establish the work schedule
should be given primary consideration.

Example: A worker may dislike Saturday work because it interferes with
household duties. Such an objection, though understandable, does not
give good cause unless the household duties are compelling and the
worker has no reasonable alternative but to fulfill them in person.

However, a worker may establish a compelling reason for not complying with the
work schedule, even though the work schedule is a reasonable one. There are a
variety of valid reasons that may make the work unsuitable, including health or
excessive travel time due to public transportation schedules on certain days of
the week.

B. Violation of Law, Regulation, or Collective Bargaining Agreement

1. Violation of law or regulation

Quitting because the required hours of work violate laws or regulations is
for good cause. The Alaska Wage and Hour Act sets statewide workplace
standards for hours of work. Consult that statute whenever there is a
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guestion as to the legality of the hours. For a discussion of legal and
illegal overtime, see H. Overtime below.

It is not necessary that the worker file a complaint with the Wage and Hour
Division in order to establish good cause for leaving because of alleged
illegal hours of work. The filing of such a complaint is of course useful as
verification that the illegal practice or condition actually existed.

2. Violation of collective bargaining agreement

A worker has good cause to leave work because of a requirement to work
hours prohibited by an existing collective bargaining agreement if:

a. The change in hours is substantial, not trivial; or

b. The worker would be disciplined by the union if the worker
continued to work hours prohibited by the existing agreement.

A change in hours is always substantial if it causes the hours to be less
favorable to the worker than those prevailing for similar work in the locality.
However, even though the new hours are prevailing, a change in hours
may still be substantial and be good cause for leaving.

Example: If the union has negotiated hours which are substantially
more favorable than those prevailing, the employer's insistence on
the prevailing hours in violation of the contract are generally good
cause for leaving.

On the other hand, a requirement that the worker work a few minutes
overtime occasionally, or a temporary change in hours necessitated by an
emergency, is not good cause for leaving.

As always, the worker must first attempt to use any available grievance
procedure to resolve the alleged contract violation.

C. Prevailing Time Factors

The term "prevailing" as used in this section refers only to the number of hours
or days worked. The term does not refer to shifts, night hours, and the like.

A worker has good cause for quitting whenever the worker is required to work
hours or days substantially in excess of those prevailing for similar work in the
locality. However, AS 23.20.385 does not say that non-customary hours are
unsuitable. The mere fact that an employer's work schedule differs from the
customary practice in the locality does not make the work unsuitable
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D. Irregular Hours

Irregular hours are split shifts, schedules that lack uniform beginning and ending
times, or a difference in the number of hours worked each day, week, or month.

1. Objection to irregular hours

There is nothing inherently unsuitable about irregular hours. Leaving work
merely because of an objection to the irregularity of the work is without
good cause. There must be some compelling reason that makes the
irregular hours unsuitable for the worker.

Example: A claimant quit her job because her hours of work were
interfering with her involvement in the community theater. She was
required to work different shifts on a rotating basis and thus was not
always free in the evenings to participate in rehearsals. The
Tribunal found that the claimant was unemployed by choice, not

compulsion. (75A-628)

2. Request for irregular hours

In the absence of compelling reasons for the request, leaving work
because the employer refuses a request for irregular hours is a voluntary
quit without good cause.

E. Long or Short Hours

"Long" or "short" refers to the worker's regular, non-overtime, work schedule. For
a discussion of overtime, see VL 450.05.G. Overtime. For a discussion of part-
time or full-time work see VL 450.4 Part-Time or Full-Time.

1. Short hours
A quit due to short hours is usually because the worker's desire to work
more hours, such as fulltime or overtime. However, part-time work is not
unsuitable, and therefore a worker does not have good cause for leaving.

2. Long hours

A claimant who leaves work because the hours are too long quits for good

cause only if:

. the claimant is not properly compensated for the hours worked;
the hours violate statutes or regulations; or

o the hours are unreasonably long with no apparent remission.

Example: A claimant quit his job because he was required to work
60 to 70 hours per week due to high employee turnover. He was
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paid a salary based on a 40-hour workweek. The Tribunal held that
the long hours without relief in sight gave him good cause to quit.
(98 0852, June 23, 1998)

Example: A claimant quit his job because he was required to work
long hours. He had complained to the employer who said there
were possibilities of a schedule change, but neither the claimant
nor the employer pursued the matter further. In denying benefits,
the Tribunal held that there was nothing to show that the long hours
were unusual for the industry, and that the claimant had failed to
pursue other alternatives. (99 0066, February 3, 1999)

AS 23.10.060 requires payment of time and half wages for all hours in
excess of eight hours per day or forty hours per week, unless the
employment is in an exempted class. In addition, the working hours of
workers in certain categories are restricted. Consult AS 23.10 if there is
doubt as to the legality of the hours.

Night Hours section deleted.

F. Shift

Quitting work merely because of an objection to, or preference for, a particular
shift is without good cause. Compelling reasons for quitting are established only
if the worker's objection to, or insistence upon, a particular shift is for a
compelling reason. Compelling reasons include health, violation of law, safety, or
other reasons that would make the work unsuitable.

Example: A worker quits her job at a convenience store because the only

shift available is the night shift. The store had been robbed on two recent
occasions and the worker feared for her
was reasonable and no other shift was available, the worker had good

cause for quitting.

G. Overtime

1. General

A worker who voluntarily leaves work because the employer refuses a
request for overtime work leaves work without good cause, unless the
worker can show that the employer violated an explicit promise to give
overtime work or that the employer has unduly discriminated against the
worker in the assignment of overtime work (9229252, February 23, 1993.)
The employer has the responsibility to direct and control the work and has
the right to decide who works overtime when it is necessary. Therefore, a
worker who voluntarily leaves work merely because the employer refuses
to allow the worker to work overtime leaves without good cause.
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2.

Required overtime

For cases involving unpaid overtime, see VL 500.3 Failure or Refusal to

A worker who voluntarily leaves work because the employer requires
properly compensated overtime work leaves without good cause, unless
the overtime affects the worker's health or creates other conditions that
make the work unsuitable. Before the worker leaves work, the worker
must advise the employer of the objection to the overtime work and allow
the employer to make an adjustment.

H. Work Schedule Changed by Employer

A change in the worker's hours, shifts, or days of work initiated by the employer is
seldom a sufficient breach of the contract of hire to give a compelling reason to
quit. Even where the employer and worker have specifically agreed that the
worker is not required to work at a certain time, and the employer later requires
the worker to work at that time, this fact alone is seldom good cause to leave.

Example: A claimant quit her job when her employer changed her
work schedule from having days off either Thursday and Friday or
Monday and Tuesday to Saturdays and Sundays. The claimant
had actually wanted Fridays and Saturdays off in order to
participate in activities at the senior center. Later the claimant
learned that she would have the change she wanted, but the
manager disapproved it. She went home, stating she was too ill to
work, and the manager filled in for her. She came in later to
discuss the change with him, and he intimated that she was fired.
The employer determined that when she failed to come to work she
had quit. The Commissioner upheld the Tribunal in finding that she
had quit without good cause, as the employer was not obliged to
accommodate her social schedule. (99 1291, September 24, 1999)

If the objection to the time schedule is based on an alleged violation of a
collective bargaining agreement, see VL 475 Union Relations.
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Part-Time or Full-Time

450.4

A.

PART-TIME OR FULL-TIME

Objection to Part-time Work

Part-time work is fewer than the customary number of hours per week in the
occupation. Part-time work is not by itself unsuitable, and a worker who leaves
work merely because the work is less than full-time has voluntarily left work
without good cause.

Work is unsuitable if a worker is required to regularly report and stand by without
pay and without the assurance of work. An unreasonable portion of unpaid
waiting time in relation to paid time also renders the work unsuitable.

Example: A claimant quit her job because she was required to come in to
work when she was scheduled, but often there was no work for her. She
would be told to come in later or not come back at all that day. Often she
did not have a ride because her husband had the car. She was not given
show-up pay. The Tribunal held that the work was unsuitable and she had
good cause to quit. (98 2775, January 28, 1999)

Sections on part time work causing undue hardship or preventing seeking of full
time work deleted.

Objection to Full-time Work

An objection to working full-time, if based on substantial and compelling reasons
such as physical disability or other reason that makes the work unsuitable, may
be good cause for voluntarily leaving work. However, if the worker has good
cause for leaving the work when it becomes full-time, the worker may be
unavailable. Quitting full-time work based solely on a preference for part-time
work is never good cause for voluntarily leaving work

Reduction in Hours

A reduction in hours is not good cause for voluntarily leaving work. The
Commissioner stated, "[A] cut in hours, in and of itself, does not constitute good
cause for leaving otherwise suitable work . . . Usually a cutback in hours gives
the claimant the time necessary to look for other work, and possibly qualify for
unemployment benefits while working part time." (9427041, July 29, 1994)

A worker therefore does not ordinarily have good cause to leave work if the hours
of the work are reduced from full-time to part-time, even if the earnings of the
worker are thereby reduced. In those circumstances the worker is able to seek
other work without leaving the existing employment.
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Part-Time or Full-Time

Example: The worker quit when her hours were reduced by her employer
from four to two per day. In denying benefits, the Tribunal pointed out that
there was no evidence that she could not have sought other employment

in her off-hours. (97 0367, March 20, 1997)
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450.45 SEASONAL

Seasonal work is not in itself unsuitable, and voluntarily leaving such work is without
good cause. The worker who leaves seasonal work near the end of the season in effect
leaves in advance of a layoff. See VL 135.45 Layoff Imminent, for a discussion of when
this can and cannot be allowed.

Example: A claimant (97 2648, January 7, 1998) quit his job because it was
seasonal work. He wanted to help his mother and mother-in-law financially, but
did not feel that he could do so on his seasonal wages. The wages were
sufficient income for him and his family. The Tribunal held that his leaving work
was without good cause, since there was no need for him to give the support.

Often a worker who quits seasonal work has other reasons for quitting, such as
dissatisfaction with wages, hours, or other conditions. In these cases, refer to the
appropriate category to determine if the quit is for good cause.
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450.5 TEMPORARY

A worker who objects to and voluntarily leaves temporary work leaves without good
cause. Even leaving temporary work merely to search for more permanent work is
without good cause.

Also, a worker who voluntarily leaves temporary work because the work does not carry
the same "fringe benefits" as permanent work leaves without good cause (80H-184,
November 26, 1980.)
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475
475.05

A.

UNION RELATIONS
GENERAL

General

There is nothing inherent in union status, union rules, or collective bargaining
agreements that give a worker good cause for quitting that are not true
otherwise. Good cause for leaving employment is determined under the
Employment Security Act, not according to the terms of a collective bargaining
agreement. To hold otherwise substitutes the collective bargaining agreement for
the Act.

Union relations are, however, good cause for leaving employment whenever they
meet the test of compulsion.

Example: When a collective bargaining agreement has been accepted by
both the union and the employer, the terms of the agreement become a
part of the employment contract. A worker who leaves work because
there has been a significant violation of the contract of hire leaves for good
cause.

On the other hand, the union member is expected to follow the terms of the
collective bargaining agreement. If the union has an established grievance
procedure, a worker who leaves work without making a reasonable attempt to
adjust any grievance through the union leaves without good cause.

Requirement to Join Labor Organization or to Resign from or Refrain from Joining

1. Requirement to join or retain membership in bona fide labor organization

AS 23.20.385(a) in no way implies that work is unsuitable merely because
it requires membership in a labor organization. However, if the worker has
a valid conscientious objection to union membership, the worker may
show good cause for quitting. With this exception, refusing to join or to
maintain membership in a labor organization that has a collective
bargaining agreement with the employer requiring union membership as a
condition of employment is voluntary leaving without good cause.
Coercion by the union in an attempt to force the worker to join is not good
cause for quitting, since the reason for the coercion is the worker's refusal
to abide by the terms of the contract of the hire.

If union membership is required of all employees under the collective
bargaining agreement, but the benefits of union membership are divided
unequally by the terms of the same collective bargaining agreement that is
a matter for adjustment through the collective bargaining process. It is not
good cause for leaving.
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Example: A claimant was required to join the Alaska Public
Employees Association when he accepted a temporary position
with the State of Alaska. However, he was denied such benefits as
annual leave accrual, health insurance, and access to the
grievance and arbitration services of the association. He attempted
to have his dues reduced and, when that failed, gave up his
employment. In holding that the work was suitable and that the
claimant did not have good cause for leaving, the Commissioner
compared the differential treatment of temporary and permanent
employees to progressive wage scales. The Commissioner
observed that a starting wage which is lower than that paid a
journeyman doing the same work is not necessarily unsuitable, so
long as the schedule of wage increases in progressing from the
starting to the journeyman position is prevailing for the occupation
and locality. Likewise, it may be a prevailing condition of work that
temporary employees receive fewer fringe benefits than permanent
employees. The Commissioner held that, so long as the
remuneration and fringe benefits given the temporary employees
compares favorably with that received by other temporary
employees in the same occupation and locality, the work is suitable.
Therefore, an objection to union membership simply because it
does not give equal benefits to all employees performing the same
general tasks is not a sufficiently compelling reason to leave work.
(88-184)

The worker's personal objection to all unions, some specific unions, union
officials, or union practices or policies generally does not give good cause
for quitting work.

2. Requirement to join company union

Company unions are extremely rare in practice. A "company union" is
distinguished from a bona fide labor organization in that the company
union is dominated by the employer and is not free from interference,
restraint, or coercion by the employer.

A worker who leaves because the worker is required to join or maintain
membership in a company union leaves for good cause. Such
employment is unsuitable under AS 23.20.385(a). A company union in
existence at the worker's place of employment, but which the worker is not
required to join, is not good cause for leaving.

3. Requirement to resign from or to refrain from joining a labor organization

Federal law protects the right to join a union. In addition, under
AS 23.20.385(a), an offer of new work, as a condition of which
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General
membership in a labor organization is prohibited, is an offer of unsuitable
work.
A worker, who is required, intimidated or coerced by an employer to resign
from or refrain from joining a union has good cause to leave work.
C. Internal Union Affairs
1. General

Disagreements between the worker and the union are seldom good cause
for quitting. Such things as union rules and disciplinary procedures that
are not part of the collective bargaining agreement are outside the control
of the employer and do not affect the suitability of the employment.
Disagreement with internal union policies or rules are good cause for
leaving only if the "average reasonable and prudent” person would be
compelled to leave under the same circumstances. The same test of
compulsion must be met by union and non-union workers alike.

Example: A construction foreman left his work in Arizona to return to
Alaska where he had worked for approximately the last three years.
He returned to maintain his position with his union in Alaska,
because he had approximately 6,000 hours work in Alaska and
would lose all his pension benefits unless he worked a minimum of
500 hours through the Alaska union for a year. However, he had no
immediate prospects of work through the union in Alaska when he
quit. Granted the "reasonableness” of the claimant's actions, the
Tribunal still held that the claimant was voluntarily unemployed and
denied benefits. (79B-542, July 12, 1979)

Example: On the other hand, proposed disciplinary action by his
union gave the claimant good cause to end his employment. The
claimant was employed by a roofing company that had refused to
renew its contract with the Roofers' Union and therefore was
scheduled to become non-union. The claimant was informed by the
union that if he continued working on the job at the expiration of the
contract he would no longer be eligible for dispatch and would lose
his pension rights. The claimant had paid a $1,000 initiation fee
and obtained all his work through the union. The roofing job was
scheduled to end in approximately one week. The Tribunal held
that it was unreasonable to expect the claimant to continue his
employment for one more week and thereby lose his union
membership. (82UI1-1973)
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2.

3.

Discipline by union

In cases where a union member works for a non-union employer with the
union's permission, there is good cause for quitting if the union member
can show a well-grounded fear that union discipline would be imposed if
the worker did not quit.

Example: The claimant, a union member, had been given verbal
authorization to go to work for a nonunion employer with a view
towards organizing them. The claimant worked for the employer for
less than a month when he received a letter from his union
indicating that the organizing effort was being canceled. The
claimant and other union workers on the job decided that sanctions
by the union could be imposed on them if they continued to work for
the employer without permission. Because of this, the claimant quit
his job.

The Commissioner, in allowing benefits, stated:

. . . Whether [the claimant] knew it or not, it is apparent that he was
allowed to work on the Brown & Root job in order to help organize
Brown & Root. When the organizing effort ended, the permission to
work was effectively withdrawn. It is my holdings that [the claimant]
did act as would a reasonable and prudent person faced with the
real possibility of union sanctions in leaving his employment with
Brown & Root.

| am convinced that, should [the claimant] have continued to work
for Brown & Root after he was presented with a letter from his
union indicating that he was being terminated as an organizer, he
would have subjected himself to a real possibility of sanctions
imposed by the union . . .(87H-EB-177, November 23, 1987)

Refusal of union membership

The refusal of a union to admit a worker to membership does not give the
worker good cause to quit if the worker's position is not otherwise affected.

Example: A claimant was employed as a surveyor. Although the
surveyors were represented by the Teamsters Union, the contract
allowed non-union workers to be dispatched to union jobs. The
claimant held a withdrawal card from the Teamsters Union, but had
been refused readmission to membership in that union. The
claimant received the same hours, wages, and other benefits from
the employer as did union members. The Commissioner upheld
the Tribunal in finding that the claimant did not have good cause to
quit just because the union did not admit him to membership, so
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long as he was receiving the same benefits from the employer as
were union workers. The claimant's reasons for leaving stemmed
from his relationship with his union, not from the employment, and
were not compelling. (81H-26, March 13, 1981)

4. Intimidation by the union

If union membership is not a condition of hire, the worker has a right not to
join. In such cases intimidation by the union in an effort to force the worker
to join is good cause for quitting. The same holds true for intimidation as a
result of failure to conform to a union rule or custom not covered by the
collective bargaining agreement or authorized by statute or regulation.

D. Restriction to Union Work

Members of unions often restrict themselves to union work. However, if a worker
who is a union member accepts a job knowing it is non-union, the worker cannot
thereafter establish good cause for quitting on that basis alone.
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475.35 PARTICIPATION IN LABOR DISPUTE

A worker's separation from employment that is due to a stoppage of work because of a
labor dispute is adjudicated by the Ul Technical Unit under the provisions of AS
23.20.383.

The labor dispute only suspends the employment relationship. Either the employer or
the worker can sever the relationship during the course of the dispute.
If the worker is unemployed due to a labor dispute:

. and intends to resume work for the employer at the conclusion of the dispute,
refer the case to the Ul Technical Unit for adjudication.

. but does not intend to return to work for the employer because:

. the employer has discharged the striking workers; the Ul Technical Unit
will terminate any indefinite labor dispute issue. Refer to the MC section
to adjudicate the separation. If there is a mass separation, the Ul
Technical Unit will gather the separation facts from the employer.

. the employer has laid off the striking workers without replacing them; the
Ul Technical Unit will terminate the indefinite labor dispute issue.
Adjudicate the separation as a layoff.

o the worker has resigned; the Ul Technical Unit will terminate the indefinite
labor dispute issue. Refer to the appropriate VL section to adjudicate the
separation, depending upon the reason for the resignation.

In all cases consult the Ul Technical Unit.

For a complete discussion, see the Labor Dispute Policy Manual.
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500 WAGES

500.05

A.

GENERAL

General

A worker has good cause to voluntarily leave work because of dissatisfaction with
the wage if:

. The wage is illegal; that is, it violates the applicable minimum wage law or
a law pertaining to the payment of overtime or is affected by illegal
deductions; or

o The wage violates an express agreement between the worker and the
employer made at the time of hire; or

o The employer fails or refuses to pay the worker's wages in a timely
fashion; and
. The worker has attempted to adjust the matter with the employer.

In addition, a worker may have compelling reasons to voluntarily leave work if the
wage is discriminatory (9229783, April 26, 1993.) It is still necessary to show that
the worker attempted to retain employment. If the wage is less than the
prevailing wage or compares unfavorably with the worker's former rate the
worker has compelling reason to leave if the worker has not accepted the wage.
(See VL 500.45 D. Prevailing Rate for a definition of "accepting" a wage.)

Definition of Wages

Law: AS 23.20.530(a)

Wages include remuneration for services in the form of:
. All cash payments in the form of salaries or commissions;
o The reasonable cash value of all gratuities customarily received from

people other than the employer, regardless of whether or not such
gratuities are reported to the employer;

. The reasonable cash value of room and board;

. The reasonable cash value of remuneration in a medium other than cash;
and

. Bonuses that were included in the terms of hire for which the amount is

fixed and computed by formula. If the bonus is given solely at the
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